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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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LAND O’Pines Dairy Propucts Company. AMA Docket No. 
M 126-8. Dismissal — legal issued resolved against 
petitioner in a similar case 


McINTiRE'’s Dairy, INc. AMA Docket No. M1-4. Movement 
of milk between plants — assignments of — Increased 
obligation to market administrator — challenges to 
— Accounting — to producer-settlement fund — As- 
signments and classifications — incompatibility of 
and billing for — Exemption provisions — not appli- 
cable — Petition dismissed 


(No. 18,696) 


In re MCINTIRE’S DAIRY, INC. AMA Docket No. M 1-4. Decided July 14, 


1978. 


Movement of milk between plants — classification of — Application of 

order increasing obligation to market administrator — challenges to — Ac- 

counting — to producer-settlement fund — Assignments and classifications 

— incompatibility of and billing for — Exemption provisions — not appli- 
cable — Dismissal 


Where the market administrator’s actions with respect to the milk involved is in accord- 
ance with law as found herein, the relief requested by petitioner is denied and the 
petition is dismissed. 


Petitioner pro se. 
William E. Michaels, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under section 8c (15) (A) of the Agricultural Mar- 
keting Agreement Act of 1937 (7 USC 601 et seq; “Act”). The petitioner 
challenges the application of the Order made by the Market Administra- 
tor for Milk Marketing Order No. 1 which resulted in an increased ob- 
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ligation for the petitioner-handler’s August 1977 obligation to the Mar- 
ket Administrator. 


An oral hearing was held April 19, 1978 in the U.S. Customs House in 
Boston, Massachusetts. Mr. Frederick Yeaton of MclIntire’s Dairy, 
Bridgewater, Massachusetts appeared for petitioner. Mr. William E. Mi- 
chaels, Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. 20250 appeared for respondent. 


I 


The complainant’s proposed findings are record supported and were 
not objected to by respondent. Complainant’s proposed findings are 
hereby adopted. 


FINDINGS OF FACT 


1. Petitioner, for the period in question (August 1977), was a handler 
as that term is defined in section nine of the Order (7 CFR 1001.9). 


2. Petitioner, on August 10, 1977, received a load of milk from Gui- 
mond Farms, Inc. of Rehobeth, Massachusetts. Petitioner received a sec- 
ond load of milk from Guimond on August 11. The total amount of milk 
received by MclIntire’s from Guimond was 98,376 lbs. ' 


3. Guimond Farms is a handler as defined in section 9 of the Order 
and a pool plant as defined in section five of the Order (7 CFR 1001.5). ? 


4. On or about August 10 and 11, 1977, MclIntire’s Dairy moved 
98,040 lbs. of milk to Guimond Farms, Inc. * 


5. The milk which moved to Guimond Farms from MclIntire’s was as- 
signed to Class I at the Guimond plant. ‘* MclIntire’s Dairy accounts to 
the producer-settlement fund in accordance with the manner in which 
the milk which was moved from MclIntire’s to Guimond was assigned at 
the Guimond plant. ° 


6. Twenty-five thousand, three hundred forty lbs. of the milk which 
moved to McIntire’s Dairy from Guimond Farms was assigned to Class I 


1 Transcript, pp. 9,27; Respondent’s Exhibit 6 (Supporting Schedule). 


2 Transcript, p. 33. 
’ Respondent’s Exhibit 3; Tr. p. 6. 


‘ Tr. p. 45, 36, 37. 
5 7 CFR 1001.43 and 1001.47 (c); Tr. p. 36, 37. 
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at McIntire’s and 73,036 lbs. was assigned to Class II at McIntire’s. * Gui- 
mond accounts to the producer-settlement fund in accordance with the 
manner in which the milk which moved from Guimond to McIntire’s was 
assigned at MclIntire’s plant. ” 


7. Asa result, the next effect of the difference in the allocation of the 
milk was that McIntire’s had to account to the producer-settlement fund 
for the difference between the August Class I and Class II price on 
73,036 lbs. of milk — approximately $2,031.86. ° 


8. Normally, when handlers become involved in a series of transac- 
tions where milk is moved between plants, they rely on the Market Ad- 
ministrator to assign and classify the milk and then settle any financial 
imbalance based on the Market Administrator’s determination. ° 


9. Guimond Farms, Inc. went into receivership in late August 1977 
and was declared bankrupt in April 1978. '° 


10. Guimond Farms, Inc. has not yet paid MclIntire’s Dairy, Inc. the 
$2000 for which MclIntire’s was billed as a result of the incompatibility 
of assignments and classifications. 


11. Auditor Ray DiSanto of the Market Administrator’s office was 
present at the MclIntire’s plant when the first load of milk arrived from 
Guimond on August 10. He did not see the truck leave, nor did he see if 
the milk was unloaded, processed, or reloaded. He was not present dur- 
ing any of the operations concerning the second truckload on August 
=” 


I 


Petitioner in August 1977 was requested to process milk for a com- 
petitor dairy pool plant which was temporarily crippled by a plant fail- 
ure. A homogenizer electrical motor had burned out. Petitioner agreed to 
process milk as requested, one load of it after petitioner’s own milk had 
been processed and a second load the next day before petitioner’s milk 
was processed. 


Under the pertinent regulations, milk exchanged between pool plants 


® Tr. p. 37; Resp. Ex. 6. 


7 7 CFR 1001.43 and 1001.47 (c); Tr. pp. 36, 37. 
® Tr. pp. 37, 48. 


® Tr. pp. 38-41, 47-51. 
1° Tr. pp. 40, 19. 


1 Tr. p. 40 
2 Tr. pp. 56-57, 10-11. 
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is classified as Class I (7 CFR 1001.47 (c) ) unless the allocation provi- 
sions and the utilization figures for the handler require another classi- 
fication be assigned to that milk. Further, the classification assigned to 
the milk at the receiving handler’s pool plant also becomes the classifica- 
tion assigned at the shipping handler’s pool plant. (7 CFR 1001.43 and 
1001.47 (c); Tr. p. 36-37). 


The utilization levels at petitioner’s receiving pool plant when applied 
under the priorities of the pertinent allocation provisions of the market- 
ing order allowed only 25,340 pounds of milk to be classified as Class I, 
and the remaining 73,036 pounds had to be assigned to Class II. The 
crippled shipping pool plant was assigned the same classification for 
those quantities of the milk sent to petitioner’s plant. 


However, when the processing was completed by petitioner and the 
milk returned to the crippled plant, the classification depended upon the 
utilization levels at the crippled plant, which were such as to require all 
the milk to be assigned to Class I use. 


Thus, about 73,000 pounds of the milk processed by petitioner for the 
crippled handler was classified as Class I upon receipt by petitioner and 
Class IT usage when returned to the crippled handler. 


Ordinarily, on such exchanges of milk between pool plants on this 
market, the handlers concerned agree that payment for the milk will be 
based on the classification as ultimately assigned. That classification 
cannot be ascertained until all utilization reports have been filed with 
the Market Administrator’s office by all of the pool plant handlers con- 
cerned. Payment will then be made on the basis of the classifications as- 
signed. 


Here, however, payment on that basis was frustrated by reason of 
bankruptcy of the crippled handler’s plant a few days after the favor was 
granted by petitioner (and still within the August reporting period). 


Thus, the disparity in the utilization figures for the two handlers con- 
cerned resulted in classification differences and a resulting obligation to 
the Market Administrator and the producer-settlement fund to the ex- 
tent of the difference between the Class I and Class II prices. 


Petitioner contends that since the milk from the crippled pool plant 
was never commingled with petitioner’s milk, and that Petitioner never 
had any intent to acquire or purchase the milk for petitioner’s use, some 
exception should be written into the marketing order or the marketing 
order should be interpreted in some fashion to grant an exemption to 
him. 


The regulatory process is principally concerned with the movement 
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and classification of milk. Classification is based upon utilization as as- 
signed with certain priorities determined at a rulemaking hearing. See 
for examples of some of the reasons, 41 FR 4464-7. 


The intent to purchase, borrow, repay, or be charitable, is irrelevant. 
Further, there is no inequity necessarily resulting from any transactions 
between pool plant handlers when the handlers agree that payment for 
milk shall be made on the basis of the classification assigned after uti- 
lization reports have been filed. 


In exceptional circumstances when untimely bankruptcy intervenes, 
the appearance of inequity or injustice arises. However, such risks seem 
inherent in the nature of most commercial transactions, and the risk in- 
volved here is not unique or special. 


In the absence of the intervening bankruptcy, petitioner would have 
looked to the beneficiary of petitioner’s goodwill for full and prompt 
payment in accordance with the classification assigned under the alloca- 
tion priorities set forth in the marketing order. 


“Receipt” of the milk at the handler’s plant triggers the regulatory 
process without reference to intent to purchase or commingling of the 
milk. Shawangunk Cooperative Dairies, Inc., v Jones, et al, 153 F2d 700, 
701 (CA2 1946). 


Petitioner's reliance upon a general statement contained in one para- 
graph of the recommended decision, to exempt himself from the manda- 
tory provisions of the Order is not well founded. 


“... Because of the commingling of milk from various sources in a plant, there 
is no way of knowing how the milk from each source is used. For this reason, a 
handler’s receipts of milk from each source must be assigned in a prescribed se- 
quence to his utilization of milk in each class”... .(41 FR 4464, 1/29/76). 


Petitioner argues that since he can show the origin and destination 
and utilization of this milk that it constitutes an exception which should 
be treated separately. However, many handlers at many times could 
show with certainty the origin and destination and utilization of particu- 
lar quantities of milk, without the “equity” argument of petitioner, but 
still claim the same “exemption” that Petitioner seeks. 


The Market Administrator and the reviewing authorities are bound 
by the marketing agreement and order as written, and cannot expand it 
to add new provisions or interpret unambiguous provisions, as petitioner 
urges. 


The rulemaking process is a quasi-legislative process and is binding, 
and not open to interpretation in the absence of an ambiguity, nor re- 
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writing to avoid an inequitable result. In re J. Reid Hoggan d/b/a San- 
darosa Enterprises, 35 A.D. 1812, 1816-9 (1976). There a producer-han- 
dler lost his exempt status because milk he ordered from a handler was 
delivered directly from dairy farms rather than from pool plant milk 
which had been processed and lost its identity. The milk truck driver's 
error delivering it directly to the producer-handler from four dairy 
farms was fatal to the exempt status of the producer-handler for this 
month. The Judicial Officer held the remedy lay between the injured 
producer-handler and the delivering handler. Jn re J. Reid Hoggan, 
supra, at page 1819. There was an inequity which could not be overcome 
within the administrative process but had to be corrected between the 
parties concerned with the transaction. 


While petitioner’s claim at first blush appears to have appealing equit- 
able circumstances, on examination of the evidence that quality fades 
somewhat. It seems apparent that the crux of the problem is the untime- 
ly bankruptcy of the beneficiary of petitioner’s good-hearted assistance. 
The marketing order’s failure to allow exemptions for the ripple dam- 
ages that result from bankruptcy of another handler in the market with 
whom petitioner has entered into commercial relations is probably not 
unintentional. Altruism on petitioner’s part cannot be a distinguishing 
factor, or basis for a sui generis exemption, without precedental effect of 
unacceptable implications, according to J. Reid Hoggan, supra, 1817-8; 
In re Associated Milk Producers, Inc., 33 A.D 976, 986-8 (1974) and 
cases cited therein. ** 


Further, there is no way that the exempt milk provision (7 CFR 
1001.16) can be stretched to fit the facts here. The exempt milk provi- 
sions allow only closely defined exchanges of milk between a pool plant 
and a nonpool plant or a dairy farmer in very restrictive circumstances. 
Here both handlers concerned were fully regulated pool plants under the 
marketing order and excluded by definition from the scope of these 
exemptions. 


Il 


The decision of the Market Administrator is in accordance with law 
and facts, and cannot be altered. 


‘8 In Associated Milk a producer-handler lost his exempt status when he stored a load of 
milk for two days as a favor to a handler. The milk was from an unregulated source, bound 
for an unregulated handler, destination and use. An inequitable result was held unavoid- 
able even though the milk would not have been regulated at all except for the two days 
storage by the producer-handler, who lost his exemption from regulation because of it. 

In the instant case, the milk was moved between fully regulated handlers, and was subject 
to regulation at each point. This is a weaker case for equitable consideration than Asso- 
ciated Milk was. 
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ORDER 


The Petition is dismissed. 


This decision and order shall become final* without further proceed- 
ings thirty-five (35) days after the date of service, unless there is an ap- 
peal filed within thirty (30) days after service hereof. (7 CFR 900.64 (c) 
and 900.65 (a) ). 


(No. 18,697) 


In re LAND O’PINES DAIRY PRODUCTS COMPANY. AMA Docket No. M 
126-8. Decided July 6, 1978. 


Dismissal — legal issues resolved against petitioner in similar case 


Richard B. Seward, Dallas, TX, for petitioner, 
Thomas R. Clark, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


By agreement of the parties oral hearing in this proceeding was stayed 
pending final determination in Jn re Westmoreland Dairy (AMA Docket 
No. M 126-7), of issues similar to those raised in the instant proceeding. 
The Westmoreland Dairy case having been completed (April 7, 1978, 37 
A.D. 503), respondent moves for dismissal with prejudice of this pro- 
ceeding as the grounds that “the legal issues involved in the proceeding 
at bar have been resolved against petitioner * * * in Jn re Westmore- 
land Dairy * * *”. No response was filed by petitioner to respondent’s 
motion. 


We agree that the issues raised in this proceeding were resolved in the 
earlier Westmoreland proceeding, and accordingly grant the motion to 
dismiss. 


*The Decision and Order became final August 22, 1978.—Ed. 
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ORDER 


The complaint is dismissed with prejudice. 


This decision and order shall become final* on the 35th day after serv- 
ice hereof unless appealed. 


Copies hereof shall be served on the parties. 


“Decision and Order became final August 21, 1978.—Ed. 
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ments — grade, U.S. Procurement I, Medium — Of- 
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(No. 18, 698) 


In re SERV-U-MEAT PACKING COMPANY and WILLIAM R. WALMSLEY. I & 
G Docket No. 69. Decided June 26, 1978. 


Trimming prior to grading — adjustments in fat measurements provided 
for in Section 53.102 (s) — Fraudulent and deceptive practice contention 
— found to be without merit — Dismissal 


Where the respondents’ actions do not constitute fraudulent and deceptive practices as 


found herein, the relief requested by complainant is denied and the complaint is dis- 
missed. 


Marshall Marcus, for complainant. 
Maurice E. Hibbert, Los Angeles, CA, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a proceeding under the Agricultural Marketing Act of 1946 (7 
U.S.C. 1621 et seq.) (“Act”), initiated pursuant to the Rules of Practice 
governing withdrawal of inspection and grading services. In a complaint 
issued on October 6, 1977, by the Administrator, Food Safety and 
Quality Service, it was alleged that respondent committed violations of 
7 CFR section 53.13 (a) (1) (i), in that it altered grade factors, through 
excessive trimming of fat from the ribeye area, or beef carcasses prior to 
their being offered for federal grading. Such alterations, according to 
complainant, constituted fraudulent and deceptive practices in connec- 
tion with respondents’ request for federal grading services and are 
grounds for withdrawal of Federal Meat Grading and Acceptance Serv- 
ices provided pursuant to the Rules and Regulations of the Department 
of Agriculture Governing the Grading and Certification of Meats, Pre- 
pared Meats and Meat Products (7 CFR Part 53 et seq.) (“Regulations”). 
Furthermore, complainant alleged that the above-cited violations con- 
stituted a violation of a Consent Decision and Order issued against re- 
spondents on April 13, 1977 (I& G Docket No. 46, FMIA Docket No. 18), 
and subject respondents to sanctions arising from said violation. 


Respondents, in their answer, admitted all jurisdictional allegations 
contained in the complaint but denied that they committed any viola- 
tions of the Act or Regulations. An oral hearing was held on January 17 
and 18, 1978, in Los Angeles, California. At the hearing complainant 
was represented by Marshall Marcus, Esq., Office of the General Coun- 
sel, United States Department of Agriculture, Washington, D. C., and 
respondents were represented by Maurice E. Hibbert, Esq., Los Angeles, 
California. At the close of the hearing the time was fixed for the filing of 
briefs. Briefing was completed on June 16, 1978. 


FINDINGS OF FACT 


1. Respondent, Serv-U- Meat Packing Company (sometimes called 
“Serve-U”), is a corporation with a business at 4100 Bandini Boulevard, 
Los Angeles, California. 


2. Respondent, William Walmsley, is an individual, and at all times 
pertinent herein, was president of Serv-U Meat Packing Company, who 
resides at 905 Singing Wood, Arcadia, California. 


3. The Meat Grading and Acceptance Service is administered under 
the Agricultural Marketing Act of 1946, as amended (7 U.S.C. 1621 et 
seq.), and the Rules and Regulations Governing the Grading and Certi- 
fication of Meats, Prepared Meats and Meat Products (7 CFR Part 53), 
by the Meat Quality Division of the Food Safety and Quality Service. Its 
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purpose is to facilitate the marketing of livestock and meat through the 
uniform application of grade standards and product specifications. The 
function is performed by federal meat graders at any establishment 
qualifying for and requesting such services. 


4. Since February 6, 1961, and continuing to the present, Serv-U 
Meat Packing Company has requested and received federal meat grad- 
ing and acceptance services under the Act and the Regulations at its 
place of business. 


5. On July 25, 1977, federal meat grader Kenton D. Ayers was as- 
signed to Serv-U Meat Packing Company, to perform meat grading func- 
tions. On that day Mr. Ayers visited the killfloor at Serv-U to acquaint 
himself with respondents’ killfloor procedures. 


Such procedures may be described as follows: 


After cattle are slaughtered, the hides, heads and hooves of the cattle 
are removed. The cattle then move on rails hung up by the hind foot to 
another station where the viscera is removed. Certain organs are then 
placed on a tray which moves along a chain operation at the same rate as 
the carcass. The carcasses are then split into two sides and moved to 
another location where a trimmer is employed to remove bruises, grubs 
and other contaminants from the carcass. Each side is thereafter in- 


spected, washed, and covered with a shroud. The shroud packs the fat 
down and gives it uniformity. Thereafter, the sides are placed in a 
cooler, sometimes called a “hot-box”. When the sides have been chilled 
for approximately 24 hours, they are ribbed and graded for quality and 
yield. 


6. While observing the killfloor operations, Mr. Ayers noticed that an 
employee of Serv-U was trimming fat from the ribeye area of the car- 
casses. He observed that the fat removed was clean and free of grubs and 
bruises. From these observations, Mr. Ayers determined that the em- 
ployee was trimming fat unnecessarily and contrary to the provisions of 
7 CFR 53.102 (g). 


7. One important factor in determining yield grade is a measurement 
of fat thickness at a specified area on a ribbed carcass. Measurement of 
the fat at the ribeye area can be an indicator of the amount of fat on a 
carcass since, as 4 general rule, fat is evealy distributed throughout a 
carcass or side of beef. 


8. During the month of July 1977, respondents slaughtered 5,900 
head of cattle, 29.3 percent were graded choice, and 70.7 percent were 
not graded. 


9. It is the general practice at Serv-U to have all cattle which are 
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slaughtered on one day, presented for grading on the next. On July 26, 
1977, USDA Meat Grader Douglas Felker was instructed to grade the 
entire cooler at Serv-U and identify Prime, Choice, and some Good car- 
casses. He was not instructed to pass or not grade any carcasses in the 
cooler that day. The carcasses Mr. Ayers observed being trimmed on the 
Serv-U killfloor on July 25, 1977, were presented to grader Felker, on 
July 26, 1977. 


Relevant Provisions of the Regulations 
“§ 53.13 Denial or withdrawal of service. 


(a) For misconduct—(1) Bases for denial or withdrawal. An application or a 
request for service may be rejected, or the benefits or the service may be other- 
wise denied to, or withdrawn from any person who, or whose employee or agent 
in the scope of his employment or agency, (i) has wilfully made any misrepre- 
sentation or has committed any other fraudulent or deceptive practice in con- 
nection with any application or request for service under the regulations; . . . 


§ 53.102 Application of Standards for Grades of Carcass Beef. 


(a) The grade of a steer, heifer, cow, or bullock carcass consists of separate 
evaluations of two general considerations: (1) The indicated percent of 
trimmed, boneless, major retail cuts to be derived from the carcass, herein re- 
ferred to as the ‘yield grade,’ and (2) the palatability-indicating characteristics 
of the lean herein referred to as the ‘quality grade.’ When officially graded, the 
grade of a steer, heifer, cow, or bullock carcass consists of both the quality 
grade and the yield grade.... 


(g) Beveling of the fat over the ribeye, application of pressure, or any other 
influences which alter the characteristics of the ribeye or the thickness of fat 
over the ribeye may prevent an accurate grade determination. Therefore, car- 
casses subjected to such influences may not be eligible for a grade determina- 
tion. Also, carcasses with more than minor amounts of lean removed from the 
major sections of the round, loin, rib, or chuck will not be eligible for a grade de- 
termination. 


a 


(r) The yield grade of a beef carcass is determined by considering four charac- 
teristics: (1) The amount of external fat, (2) the amount of kidney, pelvic, and 
heart fat, (3) the area of the ribeye muscle, and (4) the carcass weight. 


(s) The amount of external fat on a carcass is evaluated in terms of the thick- 
ness of this fat over the ribeye muscle, measured perpendicular to the outside 
surface at a point three-fourths of the length of the ribeye from its chine bone 
end. This measurement may be adjusted, as necessary, to reflect unusual 
amounts of fat on other parts of the carcass. In determining the amount of this 
adjustment, if any, particular attention is given to the amount of fat in such 
areas as the brisket, plate, flank, cod or udder, inside round, rump, and hips in 
relation to the actual thickness of fat over the ribeye. Thus, in a carcass which 
is fatter over other areas than is indicated by the fat measurement over the rib- 
eye, the measurement is adjusted upward. Conversely, in a carcass which has 
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less fat over the other area than is indicated by fat measurement over the rib- 
eye, the measurement is adjusted downward. In many carcasses no such adjust- 
ment is necessary; however, an adjustment in the thickness of fat measurement 
of one-tenth or two-tenths of an inch is not uncommon. In some carcasses a 
greater adjustment may be necessary. As the amount of external fat increases, 
the percent of retail cuts decreases—each one-tenth inch change in adjusted fat 
thickness over the ribeye changes the yield grade by 25 percent of a yield 
grade.” . . .(Underscoring added.) 


CONCLUSIONS 


The problem perceived at the hearing (Tr 111-112) in applying the 
regulations to the violations charged in the complaint still persists. I 
find no language in section 53.102 of the Regulations which expressly 
prohibits: (1) the trimming of fat from the ribeye area, or (2) the submis- 
sion of a carcass, trimmed in such manner, for grading. 


Section 53.102(g) merely states that alteration of the fat thickness 
over the ribeye “may prevent an accurate grade determination” 
* * * “may not be eligible for a grade determination”. This language is 
in sharp contrast with language in the same paragraph which declares 
unequivocably that carcasses with lean removed from specified sections 
“will not be eligible for a grade determination”. 


In the absence of language in Section 53.102 which clearly prohibits 
the trimming of fat prior to grading, such trimming can not be con- 
strued as a fraudulent or deceptive practice in the context of Section 
gre e 
gore. 


Support for this construction of the regulations also stems from other 
language contained in subsections (r) and (s) of section 53.102. As indi- 
cated in (r), the amount of fat in the ribeye area is only one of four con- 
siderations in the determination of the yield grade of a beef carcass. 
Further, while fat is generally evenly distributed throughout a carcass, 
subsection (s) provides for adjustments in fat measurement where the 
fat distribution is uneven (See: Tr 81, 96-87, 332-333). ! 


In view of the regulatory language we cannot find or conclude that re- 
spondents’ action constituted fraudulent and deceptive practices in con- 
nection with their request for federal grading service. 


1 


If the amount of fat over the ribeye were the sole factor in the determination of yield 
grade, then legitimate trimming (of fat containing grubs and other contaminants) would 
adversely affect such determination to the same extent as illegitimate trimming (as 
charged in the complaint). 
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ORDER 


The relief requested in the complaint is denied and the complaint is 
dismissed. 


This decision and order shall become final* on the 35th day after serv- 
ice hereof unless appealed. 


Copies hereof shall be served on the parties. 


(No. 18,699) 


In re GOLD BELL-I & S JERSEY FARMS, INC. I&G Docket No. 65. Decided 
August 22, 1978. 


Military contracts — shell eggs — Contract requirements — grade, U.S. 
Procurement I, Medium — Official grading certificates — on eggs not meet- 
ing contract requirements — Egg cases — stamping and switching of — Fla- 
grant violations of the Act — misrepresentation of product — Sanction 


Where respondent flagrantly violated the Act and the regulations with respect to the 
“switching” of an officially graded product and substituting inferior product in 
cases marked with an official grading stamp as found herein, grading services re- 
ceived by respondent under the Act are withdrawn. Respondent is denied official 
grading services for a period of 18 months. 


Dorothea A. Baker, Administrative Law Judge. 
Thomas R. Clark, for complainant. 
Edward M Rothstein, Lakewood, NJ, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding instituted under the Agricultural Marketing Act 
of 1946 (7 U.S.C. 1621 et seq.) to withdraw all benefits of the Act, par- 
ticularly shell egg grading services, from respondent because of its al- 
leged wilful misrepresentations or deceptive acts or practices in connec- 


*The Decision and Order became final August 4, 1978.—Ed. 
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tion with the making, issuing, or using of official grading certificates, 
symbols, stamps, labels, seals, or other grading identification with re- 
spect to eight lots of shell eggs shipped to the military pursuant to seven 
contracts in July, August and September 1976. 


Administrative Law Judge Dorothea A. Baker filed an Initial Decision 
and Order on April 28, 1978, in which she found and concluded that the 
“eggs received by the purchasers were the small pullet or pee wee eggs 
and not the medium or larger eggs to which [Federal grading] certifica- 
tion had been made” (Initial Decision, p. 34), but that complainant failed 
to carry the burden of poof that respondent engaged in wilful misrepre- 
sentations or deceptive acts. Specifically she held (Initial Decision, p. 
38): 


But, assuming error was not the cause of the discrepancies in the shipments, 
and, that the eggs were “switched”, there is no evidence as to who, when or 
how. As noted by Respondent, the eggs were held up to 30 days at the point of 
destination prior to inspection, during which time there could have been inter- 
vening factors. In any event the Administrative Law Judge is not going to at- 
tempt to guess. The law on this point is clear. The complainant has the burden 
of proof. 


On June 16, 1978, complainant appealed to the Judicial Officer, to 


whom final administrative authority to decide the Department’s cases 
subject to the Administrative Procedure Act has been delegated (37 F.R. 
28475; 38 F.R. 10795; 42 F.R. 4395). ' 


In view of the overwhelming weight of the evidence, I inier that the re- 
spondent’s employees deliberately switched the eggs involved in this 
proceeding. 


Since the issues have been thoroughly briefed, and the evidence so 
overwhelmingly establishes respondent’s violations, complainant’s re- 
quest for oral argument, which is discretionary (9 CFR 50.32 (a) ), is 
denied. 


FINDINGS OF FACT 


' The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer, and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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1. Respondent, Gold Bell-I & S Jersey Farms, Inc., is a corporation 
whose address is 1141 Church Road, Toms River, New Jersey. Respond- 
ent is designated as official plant No. 1490, and has received continuous 
shell egg grading services under the Agricultural Marketing Act of 1946 
since March 26, 1959. Mr. Jack Goldstein is the owner and president of 
respondent corporation. Mr. Sam Blum is respondent’s plant manager. 


2. During July and August 1976, respondent entered into seven con- 
tracts for the sale of eggs to the United States Military Defense Person- 
nel Support Center in Philadelphia, Pennsylvania, as follows: 


Contract No. DSA 136-76-C-L824, July 8, 1976, for 7,200 dozen (Exhib- 
it 18, hereafter referred to as “L824”); 


Contract No. DSA 13H-76-C-MR82, July 14, 1976, for 11,010 dozen 
(Exhibit 20, hereafter referred to as “MR82”); * 


Contract No. DSA 136-76-C-L912, July 22, 1976, for 6,000 dozen (Ex- 
hibit 24, hereafter referred to as “L912”); 


Contract No. DSA 136-76-C-L857, August 9, 1976, for 6,000 dozen (Ex- 
hibit 26, hereafter referred to as “L857”); 


Contract No. DSA 136-76-C-MO28, August 11, 1976, for 2,400 dozen 
(Exhibit 29, hereafter referred to as “MO28”); 


Contract No. DSA 136-76-C-MO73, August 17, 1976, for 5,200 dozen 
(Exhibit 31, hereafter referred to as “MO73”); and 


Contract No. DSA 136-76-C-MO78, August 18, 1976, for 5,400 dozen 
(Exhibit 32, hereafter referred to as “MO78’). 


Each of these seven contracts specified that the eggs delivered should 
meet the standards for United States Procurement Grade I, medium or 
larger shell eggs. Respondent was required to have the eggs graded by 
USDA at respondent’s plant. 


3. Mr. John Westlake, a USDA poultry grader for the State of New 
Jersey and a USDA licensed shell egg grader, was assigned to respond- 
ent’s plant during July and August 1976 as a relief shell egg grader. It 
was a temporary situation necessitated by the illness of the resident 
grader, Mr. Grandinetti. In his capacity as the shell egg grader at re- 
spondent’s plant, Mr. Westlake performed official gradings of the seven 
lots of eggs for shipment under contracts L824, MR82, L857, MO28, 
MO73 and MO78. 


On August 5, 1976, Mr. Michael Richardson, a licensed USDA shell 
egg grader, was on relief duty as the shell egg grader at respondent’s 
plant. Mr. Richardson performed the official grading of the lot of shell 
eggs for shipment under contract L912. 


2 Two lots of eggs were shipped to fulfill this contract. 
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4. Respondent’s plant had several coolers where eggs were stored in 
addition to a processing room where eggs were graded on a machine. The 
processing room also contained facilities for the grader to grade and 
weigh the sample cases of eggs which are involved in this proceeding. * 


Respondent had all sizes of eggs in its coolers. The eggs were packed 
“loose” (i.e., not in cartons), 30 dozen to each case. The cases were 
stacked five or six deep on each side of a pallet (Tr. 66, 117), with about 
24 cases stacked on each pallet (Tr. 92). If a lot consisted of, e.g., 5-1/2 
pallets, the “half pallet” would not have on it cases of eggs from any 
other lot (Tr. 92). Most of the eggs shipped by respondent pursuant to 
military contracts were already graded at its vendor’s plant, but they 
were required to be graded again at respondent’s plant. 


When a lot of eggs was to be shipped by respondent under a military 
contract, Mr. Sam Blum, the plant manager, would set up the shipment 
the night before it was to be graded at respondent’s plant. Before grad- 
ing at respondent’s plant, each case of eggs to be graded as an individual 
lot would be stenciled either by hand or by machine showing the grade 
and size of the eggs, the military contract number, the destination, and 
respondent as the shipper. In addition, one case at the beginning of each 
lot was marked with crayon showing the number of cases in the lot and 
where it was going. All of the cases were sealed (Tr. 66-67, 478-481, 490- 
491). However, in the case of consolidated lot grading (where eggs des- 
tined for two or more locations are combined into one lot for grading), * 
each case in the lot would show the lot number or numbers, but not the 
contract number or destination (Tr. 41-44, 50-55). 


5. For all eight lots of shell eggs involved in this proceeding, the re- 
spective USDA shell egg grader (i) verified that all cases in the lot were 
properly stenciled with contract information identifying respondent as 
the vendor, the contract number and the grade and weight class of the 
eggs or, in the case of consolidated lot gradings, with the lot number or 
numbers (Tr. 27-28, 33, 43-44, 50-55, 102-103, 383-385); (ii) personally 
drew a representative size random sample of egg cases and had the sam- 
ple cases taken from the cooler to the “processing room” where the grad- 
ing took place (Tr. 14, 28, 33, 35, 39, 44, 49, 54, 102, 108, 117); (iii) 
weighed the sample egg cases using a tare weight of 4.5 pounds (Tr. 15, 
18, 29, 33-40, 44, 50, 55, 103, 108); (iv) opened the sample cases (each 
containing 360 eggs) and randomly selected and individually graded 100 
eggs from each sample case (including weighing enough individual eggs 
to satisfy the grader that they met the weight requirements) (Tr. 19, 29, 
33-35, 39, 44, 49, 50, 54, 104, 109); (v) returned the sample eggs to each 
sample case, sealed each sample case with tape, stamped each sample 


“Weighing is part of grading” (RX A, § 5, p. 3). 
* Three contracts, M028, M073 and M078, involved consolidated lot gradings. Only eggs 
that are uniform qualify for consolidated lot grading. The lot grade is stamped on the end 
of each case in addition to the lot number (Tr. 42). 
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case three times with the USDA procurement grade stamp, * i.e., on the 
right side of the tape, the left side of the tape and the bottom of the tape, 
initialed the sample cases, and returned the graded sample cases to the 
pallets comprising the lot from which they were taken (Tr. 15, 20-21, 29- 
30, 34-35, 39, 44-45, 49-50, 55, 62-63, 105, 109); (vi) prepared an official 
grading certificate based on the grading results stating that the eggs 
were medium size and met the requirements of the military contracts 
(Tr. 21, 27, 31, 34, 38, 42, 47, 53, 57, 106-107; CXs 3, 5, 7, 9, 11, 13, 15, 
17); and (vii) engaged an employee of respondent corporation to stamp 
the remainder of the egg cases comprising each lot of eggs with the 
USDA grade stamp, but did not personally supervise this stamping proc- 
ess or verify the stamp marks prior to shipment of these eight lots of 
eggs from respondent’s plant (Tr. 20, 22-23, 30, 34, 37, 39-40, 45, 51, 55, 
105, 111; contra, Tr. 482-483, 486-490). As to seven of the eight lots, the 
USDA grader pointed out to respondent’s employee the exact pallets to 
be stamped with the USDA stamp (Tr. 92-93). ® 


The USDA grade stamp was stored at night in a locked file in the 
USDA office located at respondent’s plant. The key to the locked file was 
usually put in Mr. Blum’s (i.e., the plant manager’s) desk (Tr. 24). The 
key was usually placed in a sealed envelope (except when there was a 
shortage of envelopes and the old envelopes were just stapled), which the 
grader initialed. However, even when the key was placed in a sealed en- 
velope, Mr. Westlake, who handled seven of the eight lots involved in 


this proceeding, never looked to see if there was any evidence that the 
envelope had been tampered with (Tr. 80). 


6. The weight classes for United States Procurement Grades for shell 
eggs are as follows (RX B, p. 14; 7 CFR 56.223): 


WEIGHT CLASSES FOR UNITED STATES PROCUREMENT GRADES 


Maximum avg. 
percent of in- 
Avg. net Minimum net Minimum net dividual eggs 
wet. on lot wet. individ- wet. ofindivid- below minimum 
basis 30-doz. ual 30-doz. ual eggs at wet. lot 
Weight classes case case rate per doz. average ' 


Pounds Pounds Ounces Percent 


Extra large 50.5 50 26 3.33 

Large 45 44.5 23 3.33 
Medium 39.5 39 20 3.33 

Small 34 33.5 MG 3.33 

' Individual cases may contain not over 10 percent of individual eggs below minimum 
weights specified in any weight class but such eggs shall weigh not less than the minimum 
specified for the next lower weight class. 


5 The USDA stamp imprinted the cases with respondent’s plant number, 1490, and with a 
Cont... 
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7. Each of the eight lots of shell eggs involved in this proceeding met 
the official standards for United States Procurement Grade I, Medium 
shell eggs (which was the military contract requirement) at the time 
they were graded at respondent’s plant. Relevant data from the official 
grading certificates is as follows: 


Graders’ AverageNet % Eggs Certificate No. 


Contract No. LotSize Sample Size Wt. Per Case Underwt. and Date 


(cases) (cases) (lbs.) 


L824 240 41.00 PPA 194582 (7/22/76) 
MR82 200 8 42.00 PPA 194604 (7/27/76) 
167 41.41 PPA 194597 (7/26/76) 
L857 200 40.81 PPA 194660 (8/9/76) 
MO28 80 40.52 PPA 194715 (8/23/76) 
MO73 173 40.21 PPA 194752 (8/30/76) 
MO78 100 40.33 PPA 194756 (8/31/76) 
L912 200 41.09 PPA 194646 (8/5/76) 


* Consolidated lot grading. In these three instances, the consolidated lot sizes were 250, 
333 and 180 cases, respectively. 


8. Pursuant to the seven contracts referred to above, respondent 
delivered to the required destination points, in its own vehicles, shell 
eggs sufficient in quantity to fulfill the contract requirements. ’ In each 
instance, the eggs delivered by respondent were invoiced as medium 
eggs and were packed in sealed egg cases marked with respondent’s 
name, the respective contract number, the grade U.S. Procurement I, 
Medium, and a USDA grading stamp corresponding in number to the 
respective origin grading certificate. 


The origin grading certificates were sent to the receiving points in con- 
nection with five of the contracts, L824, L912, L857, M073 and M078 
(Tr. 184, 188, 197, 206-207, 218, 222-223, 232, 277, 290, 305); and in 
two instances, L824 and L912, the certificates were also mailed to the 
Defense Personnel Support Center in Philadelphia with respondent’s 
request for payment (Tr. 131, 143; CXs 3, 17). For the other two con- 


...Cont 
lot number that corresponds with the number on the official grading certificate issued for 
each lot graded. 


® As to the eighth lot, the grader gave the USDA stamp to respondent’s plant manager, 
who knew which cases were to be stamped (Tr. 105, 478-481). 

” Respondent generally loaded the eggs to be shipped into a refrigerated truck, which was 
kept in respondent’s garage overnight, and the truck would leave for its destination the fol- 
lowing day. Once the grading certificates were issued, respondent exerted complete, 
unsupervised control over the lots and had the sole responsibility to make sure the proper 
eggs were shipped. 
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tracts, MR82 and M028, forms were prepared by the military receivers 
which depended on the presence of or the verification of the existence of 
the grading certificates (Tr. 137-138, 186, 213, 219-221). Specific in- 
formation regarding these deliveries is as follows: 


Invoice No. & 
Contract No. Destination Delivery Date 


L824 Landover, Md. G56558 (7/23/76) 
MR82 Annville, Pa. G56622 (7/27/76) 
Annville, Pa. G56599 (7/28/76) 
L912 Landover, Md. G56638 (8/6/76) 
L857 Quantico, Va. G56698 (8/10/76) 
M028 Quantico, Va. G56786 (8/24/76) 
M073 Landover, Md. G56836 (8/31/76) 
M078 Quantico, Va. G56851 (9/1/76) 


9. During the period from July 1976 through September 3, 1976, the 
United States Army personnel did not perform any verification of the 
weight and grade of shipments of eggs received at Landover, Maryland, 
or Quantico, Virginia, due to the lack of proper equipment and facilities 
for grade verification. * During this period, shipments of shell eggs at 
these locations were received and accepted as meeting contract specifica- 
tions solely on the basis of the USDA origin grading certificate and 


grade stamp marks, satisfactory interior temperature verification and 
shipping container inspection. Each of the contract shipments involved 
herein was originally accepted by the military. 


10. On August 21 or 22, 1976, the property officer at Bethesda Naval 
Hospital complained to military personnel that eggs received under two 
of respondent’s contracts (L824 and L912) were much smaller than they 
should be (Tr. 191-192). As a result, an investigation was started, and on 
August 23 and 31, and September 3, 1976, Mr. Raymond Greenfield, 
USDA National Shell Egg Supervisor and a licensed USDA shell egg 
grader, graded the eggs remaining from six of the respondent’s contracts 
(involving seven lots) referred to above. Also on September 3, 1976, Mr. 
Richard Shockley, the Federal State Supervisor for the State of Pennsyl- 
vania and a licensed USDA shell egg grader, graded the eggs remaining 
from the seventh contract (MR82). 


The officials conducting the destination gradings of the eggs remain- 
ing from respondent’s contracts carefully examined each case. They 
could tell that, except for a few cases, the cases of eggs had not been 
opened since they left respondent’s plant (Tr. 250-251, 269, 273, 284, 
291, 299-300, 409-410). In addition, they verified that the USDA stamp 
number corresponded with the proper contract number on each case (Tr. 


Pennsylvania. 
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250, 253, 259, 261, 264-265, 269, 273, 277-278, 284, 299, 378, 382, 
406-407). For example, the night before the eggs shipped under contract 
L824 were graded, the contract number L824 was “stenciled” in red ink 
on each case in the lot (Tr. 250-255, 478-481, 490-491; CXs 46, 62). The 
grading certificate for contract L824 was number PPA-194582 (CX 3), 
and, therefore, each case in the lot shipped under contract L824 should 
have been stamped with the USDA stamp number 194582. Each case 
from contract L824 remaining at destination was stamped with USDA 
stamp number 194582 (Tr. 250-255; CX 46). 


The destination gradings showed that the eggs involved in five of the 
respondent’s military contracts met the requirements for United States 
Procurement Grade Small Eggs and the eggs in the other two contracts 
were below small size, i.e., U.S. Consumer Grade peewee size (due to the 
number of individual eggs failing to meet the minimum weight specified 
for small eggs). ° 


11. In conducting this grading of the remaining eggs from 
respondent’s seven contracts (referred to in Finding 10, above), 44 cases 
were randomly selected as sample cases. Of these 44 sample cases, only 
three met the minimum weight requirement (39 lbs.) for medium size 
eggs. Specifically, the information as to the destination grading com- 
pared to the grading at respondent’s plant is as follows: 


DESTINATION GRADING COMPARED TO GRADING AT RESPONDENTS PLANT 


Difference 
Date of Dateof Average Average Between Weights of 
Grading Grading Weight Weight Resp. and Individual 
Contract atResp. atDesti- atResp. atDesti- Destination Sample Cases 
Number Plant nation Plant nation Weights at Destination 


(lbs.) (Ibs.) (%) (lbs.) 


L824 8/23/76 41 38.12 7.02 36 
s 43 


36.5 
37 
7/27/76 9/3/76 y 36.07 35 
7/26/76 d 35.5 
35.50 
36 


36.2 

ao 

aoe 

36.5 

35.5 
® U.S. Procurement Grades do not classify eggs smaller than the small size, 
Consumer Grades classify such eggs as peewee (RX B, p. 14). 
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Difference 
Dateof Dateof Average Average Between Weights of 
Grading Grading Weight Weight Resp. and Individual 
Contract atResp. atDesti- atResp. atDesti Destination Sample Cases 
Number Plant nation Plant nation Weights at Destination 


lbs.) (lbs.) (%) (lbs.) 


35.50 
42.00 


8/5/76 8/23/76 41.09 


8/9/76 9/3/76 


8/23/76 9/3/76 40.52 


8/30/76 8/31/76 40.21 


35.5 
35.5 
36 
35 
35.75 
37.25 
8/31/76 9/3/76 ‘ 35.5 
36 
35.5 
36 
42 
The eggs remaining from three of respondent’s contracts (MO28, 
MO73 and MO78) also failed to meet the requirements for U.S. Procure- 
ment Grade I Shell Eggs (which was the contract grade) because of dirty 
or loss eggs (e.g., sour rot, black rot, moldy, etc.) in excess of the toler- 
ance (RX B, p. 14; 7 CFR 56.221 (a) (2) ). The time intervals between the 
grading at respondent’s plant and at destination as to these three con- 
tracts were 11 days, 1 day, and 3 days, respectively. The loss which 
caused these eggs to fail to meet U.S. Procurement Grade I Shell Eggs 
could not have occurred during those brief time intervals (Tr. 280-281, 
295-298, 303-304). 


12. In conducting the grading of the remaining eggs from respond- 
ent’s seven contracts (referred to in Findings 10 and 11 above), Mr. Ray- 
mond Greenfield found six cases of eggs from four of respondent’s con- 
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tracts which had been sample cases in the grading at respondent’s 
plant. '° None of these six cases were included by Mr. Greenfield as part 
of his sample cases, but, nonetheless, he weighed each of these six cases. 
The weight of each of the six cases was well over the minimum net 
weight (39 lbs.) for medium size eggs. Specifically, the destination 
weights of the cases which had been sample cases at respondent’s plant 
were as follows: 


DESTINATION WEIGHT OF CASES THAT WERE “SAMPLE” CASES AT 
RESPONDENTS PLANT 


ContractNo.  — sCSWWeerigtt 
(lbs.) 





L824 43 

L857 41.5 

MO28 42 
: 42 


e 43.25 
MO78 41 


The six cases referred to above that were sample cases at respondent’s 
plant were of a much heavier construction than the other cases remain- 
ing at destination from the same lots (Tr. 295, 352, 360, 385, 387-388). 


13. The shrinkage of eggs over a period of time, with resultant loss in 
weight, depends on the storage conditions, primarily, temperature and 
humidity. In view of the excellent storage conditions of respondent’s 
eggs by the military, shrinkage between the gradings at respondent’s 
plant and at destination was too negligible to be considered. Further- 
more, the destination graders could tell by looking at respondent’s eggs 
that, with few exceptions, they were uniformly small size eggs—rather 
than medium size eggs that had lost weight (Tr. 262, 269-270, 281, 297- 
298, 303, 387, 413). In addition, the destination graders could tell when 
they candled respondent’s eggs that they were not medium size eggs that 
had shrunk, thereby losing weight. That is, there would have been ex- 
tremely large air cell development, the yolk would have been quite 
prominent and the albumen quality would probably have been very 
weak. None of those characteristics was found in respondent’s eggs (Tr. 
263-264, 270. 281-282, 304, 309-322, 355, 413-14). 


14. The use by respondent of official grading certificates, stamps or 
other identification authorized under the regulations, to represent to the 
contractor or its receiving agents small and peewee size eggs as medium 


0 Mr. Shockley did not find any of the cases that had been sample cases at respondent’s 
plant when he regraded the eggs remaining from contract MR82. 
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size eggs, as set forth above, constituted wilful misrepresentations and 
deceptive acts and practices. 


CONCLUSIONS 


Federal grading is not necessary in order to sell shell eggs. In fact, in 
fiscal year 1977, only 33% of the shell eggs sold off farms in the United 
States (production minus home consumption) were inspected under the 
Department’s inspection and grading program and only 41% of the 
“available” shell eggs (production minus eggs used for breaking and 
hatching) were inspected under the Department’s inspection and grad- 
ing program. 


The Department may withdraw grading services from any person who 
engages in any wilful misrepresentation or any deceptive or fraudulent 
act’ or practice in connection with the grading service (7 CFR 
56.31 (a) (1) (iii) ). '' In a proceeding to withdraw grading services, com- 
plainant’s burden of proof is “the one generally imposed in civil cases 
and administrative proceedings—the duty of prevailing by a mere pre- 
ponderance of the evidence” (In re Beech and Gray, 37 Agr Dec ____ (Re- 


mand Order filed March 17, 1978), quoting from Woodby v. Immigra- 
tion Service, 385 U.S. 276, 285). See, also, Wigmore, Evidence (3rd ed. 
1940), § 2498, pp. 327-328. In United States v. Regan, 232 U.S. 37, 47- 
48, an action for a civil penalty, the Court held: 


And while in a strictly criminal prosecution the jury may not return a verdict 
against the defendant unless the evidence establishes his guilt beyond a reason- 
able doubt, in civil actions it is the duty of the jury to resolve the issues of fact 
according to a reasonable preponderance of the evidence, and this although 
they may involve a penalized or criminal act. 


> 56.31 Debarment. 


(a) The following acts or practices or the causing thereof may be deemed suf- 
ftcient cause for the debarment by the Administrator, of any person, including 
any agents, officers, subsidiaries or affiliates of such person from all benefits of 
the act for a specific period. * * * 


(1) Misrepresentation, deceptive or fraudulent act or practice. Any wilful 
misrepresentation or any deceptive or fraudulent act or practice found to be 
made or committed by any person in connection with: 


a 


(iii) The making, issuing or using or attempting to issue or use any grading 
certificate, symbol, stamp, label, seal, or identification authorized pursuant to 
the regulations in this part; 





GOLD BELL-I & S JERSEY FARMS 1347 
Cite as 37 A.D. 1336 


Although I generally defer to the findings of fact by Administrative 
Law Judges because of the weight that must be given to their findings 
since they see and hear the witnesses testify (see, e.g., In re Beech and 
Gray, 37 Agr Dec 869, decided June 20, 1978), in view of the over- 
whelming weight of the evidence supporting complainant’s position in 
this case, I am constrained to differ with Judge Baker’s findings. I infer 
from the evidence, much of it documentary (68 exhibits were intro- 
duced), that respondent’s employees deliberately switched small and 
peewee size eggs in place of medium size eggs some time after the USDA 
licensed graders graded the eight lots. '? Particularly where the essential 
findings are in large part based on documentary evidence and on infer- 
ences drawn from the facts, an agency may differ with Administrative 
Law Judges as to the facts. See, e.g., F.C.C. v. Allentown Broadcasting 
Co., 349 U.S. 358, 364-365; Universal Camera Corp. v. Labor Bd., 340 
U.S. 474, 492-497; Radio Comm” v. Nelson Bros. Co., 289 U.S. 266, 
285-286; Southern Nat. Mfg. Co., Inc. v. Environmental Pro. Agcy., 470 
F.2d 194, 197 (C.A. 8); Retail, Wholesale and Department Store U. v. 
N.L.R.B., 466 F.2d 380, 387 (C.A. D.C.); OKC Corp. v. F.T.C., 455 F.2d 
1159, 1162-1163 (C.A. 10); Nix v. N.L.R.B., 418 F.2d 1001, 1008 (C.A. 
5); Joy Silk Mills v. National Labor Relations Board, 185 F.2d 732, 742 
(C.A. D.C.), certiorari denied, 341 U.S. 914; Davis, Administrative Law 
Treatise (1958 and 1970 Supp.), § 10.04. 


This case is particularly appropriate for applying the doctrine set forth 
in the foregoing cases since Judge Baker’s findings are not based on her 
evaluation of the credibility of the witnesses but rather on her belief 
that complainant failed to prove the violations by sufficient evidence. In 
fact, Judge Baker, in effect, concluded that respondent’s plant manager, 
Mr. Blum, was not telling the truth when he categorically denied that re- 
spondent’s employees stamped the cases of eggs other than the sample 
cases. In this respect, Mr. Westlake testified (Tr. 20; see, also, Tr. 22-23, 
30, 34, 37, 39-40, 45, 51, 55): 


I then took my stamp, after I stamped my samples, and gave it to Mr. Blum, 
who usually would give it to Joe or Luis. 


Sam never stamped the samples himself. He was always too busy, if he was 
there, which wasn’t too often. He was out on the road in a lot of cases. 


I would take the stamp and give it to Luis or Joe, and they would stamp the 
rest of the cases, because I was too busy to stamp them. 


12 Small eggs were worth 17¢ to 19% per dozen less than medium size eggs, and peewee size 
eggs were worth 29¢ per dozen less than mediums (Tr. 338). Hence the difference in value 
between the eggs respondent shipped and medium eggs ranged from $2,088 on contract 
L824 to $696 on contract MO28, leaving aside quality factors. 
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Similarly, Mr. Richardson testified that “I gave the stamp to Sam 
Blum * * * tostamp the rest of the cases” (Tr. 105; see, also, Tr. 111). 


Mr. Blum categorically denied their testimony. He testified (Tr. 487, 
489, 490): 


Q. Youare saying that none of your people stamped eggs for Mr. Westlake? 


A. Definitely not. 


oh oe 


A. Mr. Westlake did never — and I say never — gave me a stamp to stamp. 


oo. 


Q. And Mr. Richardson testified that he received assistance of, I think he 
mentioned yourself and other employees. Are you saying again, are you testify- 
ing that you disagree with what he said? 


A. Absolutely. 


Despite Mr. Blum’s emphatic denials, Judge Baker found that “Re- 
spondent’s employees did assist Mr. Westlake and Mr. Richardson” by 
stamping all of the cases other than the sample cases (Initial Decision, 
pp. 12, 14, 19). 


The uncontradicted evidence in this case shows that eight lots of eggs 
shipped by respondent in its trucks to three destinations pursuant to 
seven military contracts during a period of six weeks were graded as 
medium size at respondent’s plant, but as small or peewee size at destina- 
tion. 


Although numerous issues are discussed by Judge Baker and respond- 
ent with respect to the eight lots of eggs, Judge Baker correctly conclud- 
ed that “[ajn evaluation of the entire record evidence indicates that the 
egg containers (other than the sample containers) were either not 
stamped correctly at Respondent’s plant, or, as both parties have as- 
serted, the egg containers were ‘switched’ ” (Initial Decision, p. 32). Ac- 
cordingly, I will discuss first why I infer that the eggs were deliberately 
switched rather than not stamped properly, assuming that these are the 
only two possibilities. Following that, however, I will discuss numerous ° 
other circumstances which theoretically (but not actually on the basis of 
this record) could have accounted for the discrepancy in the determina- 
tions at respondent’s plant and at destination as to the size of the eggs. 


At the outset, however, it should be noted that neither Judge Baker 
nor respondent suggests that either grader selected any sample case 
from the wrong lot of eggs. That would have been almost impossible 
since (i) respondent’s plant manager personally showed the grader which 
lot was to be graded when he was in town, or if he was going to be out of 
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town, he showed one of his employees which lot was to be graded, and he 
also always gave written instructions as to the lot to be graded (Tr. 478- 
481); (ii) one case at the beginning at each lot was marked in crayon 
showing the destination and the number of cases; (iii) each case in the lot 
was stenciled with complete information, including the contract number 
(in the case of lots individually graded), or in the case of consolidated 
lots, each case was marked with a lot number or numbers; and (iv) if, de- 
spite all that, an error occurred, respondent’s employees would have had 
an opportunity to discover the error when they stamped or shipped the 
eggs, or (in the case of individually graded lots) found the eggs a day or 
two later in the cooler stenciled with military information for a par- 
ticular contract notwithstanding the fact that respondent’s records 
would show that eggs ‘had already been shipped under that contract. In 
any event, since no issue is raised in this case as to whether the graders 
selected their samples from the proper lots, we start with the absolute 
premise that each sample case was selected from the proper lot designat- 
ed for shipment by respondent. * 


In addition, although complainant contends that respondent deliber- 
ately switched the eggs in connection with each of the eight lots involved 
in this proceeding, proof that on even one occasion respondent’s em- 
ployees deliberately substituted small or peewee size eggs in place of 
medium size eggs after a lot had been Federally graded would be a suffi- 
ciently flagrant violation to warrant the sanction imposed in this case. 


I. “Switching” vs. Improper Stamping. 


A. Direct Evidence Shows Conclusively that the Lots Individually Graded 
Were Properly Stamped. 


Assuming that the only two possibilities are, as Judge Baker conclud- 
ed (Initial Decision, p. 32), that the egg cases were either switched or not 
stamped correctly at respondent’s plant, there is positive proof as to the 
five lots of eggs graded individually at respondent’s plant that the egg 
cases were switched rather than stamped improperly. That proof is the 
fact that each case remaining at destination was carefully examined and 
found to be stamped with the correct USDA stamp number for the par- 
ticular contract number stenciled on the case by respondent. 


In the case of all lots individually graded, the required “military mark- 


‘8 Assuming for the purposes of argument that a grader selected sample cases from the 
wrong lot and the error was not discovered by respondent, that would have been harmless 
error under the facts of this case. That is, even if a grader selected sample cases from the 
wrong lot, that wrong lot met the requirements for medium size eggs; and the grader 
would have instructed respondent’s employee to stamp the cases in that same lot. Hence 
this would not have resulted in small or peewee size eggs being shipped. 
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ings,” including the contract number, were admittedly stenciled (by 
hand or machine) on each case in each lot the night before the lots were 
graded. For example, the stenciled military markings on each case 
shipped under contract L824 were written in hand in red ink covering an 
area about 3” by 6”, stating as follows (CX 46): 


EGGS SHELL 

PROC GRI MED 

30 DOZ PACKED 7-21-76 

DSA 136-76C-L824 Landover 
8910-00-043-3198 

GOLD BELL FARMS N.J. 


After grading at respondent’s plant, each sample case was stamped 
three times (with a stamp about 1-3/4” square) and initialed by the 
USDA licensed grader (see CX 46, p. 1, which is from one of Mr. West- 
lake’s sample cases from contract L824 (Tr. 252) ). Then all of the cases 
other than the sample cases were stamped by one of respondent’s em- 
ployees with the same stamp (see CX 46, p. 2, which is from a non-sam- 
ple case from contract L824 (Tr. 253) ). For example, the USDA stamp 
mark on each case shipped under contract L824 was as follows (CX 46): 


USDA 
FOR MILITARY 
194582 
PROVISIONAL 
P-1490 


The P-1490 on the USDA stamp remained the same on all of respond- 
ent’s lots, denoting respondent’s plant. But the number, i.e., 194582 in 
the preceding example, changed with each lot because it was the number 
corresponding to the grading certificate for that lot. See, e.g., CX 3, the 
grading certificate for the lot shipped pursuant to contract L824, which 
contains in the upper right hand corner PPA-194582, which is the same 
number appearing in the USDA stamp for contract L824. Since prior to 
grading at respondent’s plant the contract number L824 was stenciled 
on each case respondent selected for shipment under contract L824, and 
the grading certificate for contract L824 was number PPA-194582, it is 
obvious that any case found at destination containing the stenciled con- 
tract number L824 (and no other contract number) and the USDA stamp 
number 194582 (and no other stamp number) could not have been 
stamped incorrectly. 


4 Portions of the packaging showing the stenciled “military markings” and the USDA 
stamps from two cases involving contract L824 were received as CX 46 (Tr. 250-255). 
Other examples of the stenciled military markings (in red ink) are CX 54, p. 3, CX 56, p. 2, 
and CX 62 (see Tr. 478-479). 
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In the present case, the military markings (including the contract 
number) and the USDA stamps (including the stamp number) on each 
case remaining from respondent's shipments were carefully checked by 
the officials performing the destination grading, and in every instance, 
the correct USDA stamp number appeared on the cases previously sten- 
ciled with the corresponding contract number * (Tr. 250, 253, 259, 261, 
264-265, 269, 273, 277-278, 284, 299, 378, 382, 406-407). Hence as to 
these five lots individually graded (L824, MR82, (two lots), L912 and 
L857), the egg cases had to be switched (assuming, as Judge Baker con- 
cluded, that the only two possibilities existing under this record are that 
the egg cases, other than the sample cases, were either not stamped cor- 
rectly at respondent’s plant or they were switched). 


If any of these cases had not been stamped correctly, the stamp num- 
ber would not have corresponded with the stenciled contract number on 
that case; e.g., with respect to contract L824, either the L824 contract 
number would have been different or the 194582 USDA stamp number 
would have been different. But since in the case of all five lots individ- 
ually graded the correct USDA stamp number appeared on each case 
stenciled prior to grading with the appropriate contract number, that is 
positive proof that the cases were not stamped incorrectly. As Mr. 
Greenfield testified (Tr. 378, 382): 


The military markings and the stamps were correlated on the exhibits here. 


* © $$ 


A. The procedures for the stamping by other people could be tighter than 
what he indicated, but given those cases had the military markings on them in- 
dicating the lot and they were tied to that lot. If the cases that ended up at the 
different locations still had the proper markings on them, there had to be a sub- 
stitution. 


B. As to the Consolidated Lot Grading, Respondent’s Employees Knew Which 
Cases to Stamp, Warranting the Inference that the Cases Were 
Properly Stamped. 


As to each case found at destination which had been involved in con- 
solidated lot grading, the USDA stamp number also corresponded to the 
proper stenciled contract number in every instance. But this is not con- 
clusive proof that the proper cases were stamped since the contract num- 
bers were not stenciled on the cases until after the grading. Theoret- 
ically, the grader could have returned his sample cases to the wrong lot 
and instructed respondent’s employee to stamp the cases in that lot. But 
as shown below, the evidence supports Judge Baker’s finding that the 


8 Judge Baker so found (Initial Decision, pp. 22-23, 26, 29). 
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graders returned each sample case to the proper lot. ‘* And the evidence 
further shows that respondent’s employees knew which eggs to stamp. 
In this respect, Judge Baker found (Initial Decision, p. 16): 


12. Mr. Westlake put his samples back and the pallets back before respond- 
ent’s employee was requested to stamp the cases. The employee would not have 
seen the pallets Mr. Westlake was dealing with. Mr. Westlake testified: “After I 
put everything back I would grab someone and literally take him by the hand 
and hand him the stamp and tell him to do it.” 


This finding implies that perhaps respondent’s employee did not know 
which cases were to be stamped. But Mr. Westlake’s testimony as to this 
matter in full is as follows (Tr. 93): 


Q. In doing so, would the employee requested to stamp have been available 
at that time and have seen which pallets you are dealing with? 


A. No. I would put my pallets back usually because no one was around. I had 
to run and hold someone to get them to stamp. After I put everything back I 
would grab someone and literally take him by the hand and hand him the stamp 
and tell him to do it. 


Q. Would you make some effort to point out these five pallets? 
A. Ofcourse. 


Q. You didn’t just give somebody the stamp in the processing room and say, 
go back into A cooler and stamp five pallets? 


A. No. 

Q. Whoever it was, you instructed them what pallets you were referring to? 
A. Right. 

Q. And then you left them. 

A. Right. ”’ 


‘6 Assuming, as I infer, that the graders returned each sample case to the correct lot, the 
presence at destination of four cases that had been sample cases at respondent’s plant from 
the consolidated lot gradings involving two contracts (MO28 and MO78), which four sam- 
ple cases and all the other cases in those two lots were stamped with the correct USDA 
stamp number for the respective contract number on the cases (see CXs 11, 15, 54 (p. 3), 
56; Tr. 291-293, 299-301), is strong (albeit not conclusive) evidence that the cases of eggs 
shipped under those two contracts were properly stamped. That is, this demonstrates as to 
both contracts that respondent’s employee was stamping cases in the same area of the same 
cooler from which the USDA grader had selected and returned the sample cases. 


‘7 Judge Baker found that Mr. Richardson, who graded one of the eight lots at respond- 
ent’s plant, gave the stamp to Mr. Blum, respondent’s plant manager (Initial Decision, p. 
19), who knew, of course, which lot was to be stamped. 
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The “identification” of a lot could, of course, be a factor relevant to the 
“stamping” issue. In this respect, Judge Baker found (Initial Decision, p. 
15): 


9. According to the Shell Egg Graders Handbook, the procedure for lot 
identification was to identify and count the cases in the lot prior to selecting the 
samples (these eggs were not in a public warehouse) and each lot was to be iden- 
tified before drawing a sample. This procedure was not followed by Mr. West- 
lake. 


However, the Shell Egg Graders Handbook provides that a “lot may al- 
ternately be identified by location, lot number, or special marks” (RX A, 
§ 4,p.1, 9 1). That alternate procedure was followed in this case. 


Another finding by Judge Baker bearing on this matter is her Finding 
14 (Initial Decision, p. 17), which states: 


14. The identity of the cases to be stamped by respondent’s employees was 
achieved by a crayon mark on one carton at the beginning of the lot and then 
“counting” the remainder of the cases to be stamped and shipped. Said cases 
were not segregated from other eggs in the area. 


In this respect, Mr. Westlake testified (Tr. 66-67): 


A. The A cooler was a very very busy cooler. It was always loaded with a lot 
of stuff. Mr. Blum tried to set it off but it was very difficult because there was 
just too many eggs in that A cooler. The condition in the A cooler was always 
crowded. 


Hence to the extent practicable, “Mr. Blum tried to set it [each lot] 
off.” In addition, respondent’s employees were shown which cases to 
stamp by Mr. Westlake, and they were also aided by the fact that (i) one 
case at the begining of each lot had a crayon identification for the lot, (ii) 
each case in the lot was stenciled either with the contract number for 
that lot or, in the case of consolidated lots, a lot number or numbers, and 
(iii) at least one grader’s stamped and initialed sample case would be po- 
sitioned on almost-every pallet. Also, the “counting” did not require 
actually counting, e.g., 200 cases; but rather, e.g., 8 pallets. If the last 
pallet was not entirely filled with cases from a particular contract, it 
would always be left only partially filled. Eggs from two different con- 
tracts were never mixed on the same pallet. 


If the USDA graders returned their samples to the wrong place, and 
respondent’s employees did not discover the error (which they should 
have in view of the circumstances discussed above), that could have re- 
sulted in the improper stamping of cases. But I infer from the record 
that all of the sample cases were returned to the correct lot. In this re- 
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spect, Judge Baker found (Initial Decision, p. 16): 


10. The egg cooler was a very crowded cooler. Mr. Westlake assumed that he 
put the samples back in the same place from which they had come. 


However, Mr. Westlake testified (Tr. 11-12, 15, 93° (emphasis 
supplied)): 


I would then put my conclusion down on the memo and tell Sam whether they 
were ok or not. | would stamp my samples and put my initials on my samples as 
I did that. J would then put my samples back. 


ae 6 


I would then cover the cartons with tape. I would initial each carton and 
stamp the carton with the representative stamp that I had to use. I would then 
bring the eggs back to the cooler and put the eggs back in place. 


he oe 


After put everything back * 


Hence Mr. Westlake did not assume that he put the samples back in 
the same place from which they had come—he testified that that was 
what he did. And there is no evidence to the contrary. Judge Baker un- 
doubtedly was relying on Mr. Westlake’s testimony where he stated (Tr. 
21-22): 


Q. Okay. When you returned your sample cases after grading to the original 
lot of eggs, would you inspect the original lot of eggs or take some steps to satis- 
fy yourself that it was in fact the same eggs you drew your samples from? 

A. The holes '* [ had taken them out from I assumed were right. Again, it 
was a very, very busy—the egg cooler is a very crowded cooler. This fellow Joe 
would help me in a lot of cases. He would help me put the samples up. It is very 
difficult. 

Q. Are you saying that you didn’t make any particular effort to inspect or 
identify what it was that you—you brought them back assuming it was the 


same lot? 


A. lTassumed the eggs were in the same place. 


That testimony by Mr. Westlake is not contrary to his previous testi- 
mony that he “put the eggs back in place” (Tr. 15). Mr. Westlake had to 
assume that the pallets from which he drew his samples were still in the 
same spot where he originally found the lot and drew his samples, i.e., 
that the lot had not been moved in the interim and replaced with a like 


's Frequently a case of eggs can be removed from the stack of cases on a pallet. leaving a 
“hole,” without disturbing the other cases on the pallet. 
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number of pallets with the same “holes” in them, inasmuch as his grad- 
ing was conducted in a different room from the cooler where the lot was 
stored. 


Judge Baker apparently agrees with the foregoing analysis with re- 
spect to putting the samples back properly since in another finding of 
fact she stated (Initial Decision, p. 20): 


18. For all eight lots of shell eggs the respective United States Department 
of Agriculture shell egg grader at origin * * * returned the graded sample 
cases to the pallets ° comprising the lot from which they were taken * * 


5 Inasmuch as the candling and scale were in another part of the plant, the 
graders had to assume the sample eggs were returned to the same pallets from 
which they were taken, although Mr. Richardson marked his sample cases prior 
to sampling. 


Although there is no basis for believing that the lots of eggs were 
moved during the period between the drawing of the samples and the re- 
turning of the samples to the “holes” from which they had been taken, if 
respondent’s plant was so mismanaged as to move eight lots of eggs in 
six weeks while they were in the process of being graded, that would be 
such gross neglect of duty as to constitute wilful misconduct. See, Butz 
v. Glover Livestock Comm'n Co., 411 U.S. 182, 185, 187; In re Henry S. 
Shatkin, 34 Agr Dec 296, 298-314 (1975). Grading services may be with- 
drawn for wilful misrepresentation in connection with the “making of 
the product accessible for sampling or grading” would, of course, include 
leaving the product as is while it is being graded in another room. 


Judge Baker further found (Initial Decision, p. 31): 


31. Under the circumstances existing at respondent’s plant, the shell egg 
graders’ failure to supervise or verify the stamping of the egg cases by Re- 
spondent’s employees is regarded as carelessness and negligence. 


However, there is no basis for that finding. Both USDA graders relied 
on assistance from respondent’s employees to stamp the cases because of 
the large volume of work required to be performed during regular work- 
ing hours at respondent’s plant (Tr. 22, 112). Moreover, respondent en- 
joyed a position of trust with the USDA, and its plant manager was be- 
ing trained as a limited authorized grader (Tr. 105, 118-121, 483-484). 
Reliance on plant employees in such circumstances is not unusual (Tr. 
105). 


But even if the USDA graders had been negligent in failing to verify 
or supervise the stamping by respondent’s employees (which was not the 
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case), that would not excuse deliberate misconduct or gross negligence 
on the part of respondent’s employees. With all the factors discussed 
above that should have led respondent’s employees to stamp the cases in 
the proper lots, if they had stamped the wrong lots eight times during a 
period of six weeks, that would have been such reckless conduct as to 
constitute a wilful disregard of the regulatory requirements, resulting in 
the same order withdrawing respondent’s grading services. 


To summarize, the evidence (in part documentary) proves conclusively 
that the cases involving the five contracts individually graded were 
stamped properly, and, therefore, the circumstances discussed in this 
subsection B have no bearing on those five contracts. Irrespective of any 
circumstances that might have resulted in such cases being stamped im- 
properly, the undisputable fact is that the cases in the individually grad- 
ed lots were stamped properly. Hence, I infer that the eggs in the indi- 
vidually graded lots were switched, since I agree with Judge Baker’s con- 
clusion that “[a]n evaluation of the entire record evidence indicates that 
the egg containers (other than the sample containers) were either not 
stamped correctly at respondent’s plant, or, as both parties have as- 
serted, the egg containers were ‘switched’ ” (Initial Decision, p. 32). And 
for the reasons discussed above in this subsection B, I also infer that the 
cases in the three contracts involving consolidated lot grading were 
stamped correctly, and, accordingly, were switched. 


II. Verification of Stenciling. 


Judge Baker found that Mr. Richardson “did not know if he had veri- 
fied the stenciling” with respect to contract L912 (Initial Decision, p. 
19). But Mr. Richardson testified (Tr. 103): 


Q. Are you testifying you did verify the contract stencil information was on 
those cases before you drew your samples? 


A. This was my normal procedure. This one particular lot, I couldn’t be cer- 
tain, I couldn’t say that I verified every case, but this is my procedure to verify 
stenciling. 


In view of Mr. Richardson’s normal procedure to verify the stenciling, 
I infer that he verified the stenciling in this case, not withstanding the 
fact that, as might be expected, he could not remember this particular 
transaction. 


Similarly, Judge Baker found that, by reason of the fact that respond- 
ent’s eggs came from different sources and there was a misunderstand- 
ing on the part of Mr. Westlake, he did not verify the stenciling on some 
of the cases (Initial Decision, p. 32). However, Mr. Westlake testified 
that he verified the stenciling on all cases after he was instructed to do 
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so by one of his supervisors, Max Mills, which instruction he testified 
was given some time in June or July of 1976 (Tr. 27-28). Mr. Greenfield 
testified that such instruction was probably given on May 24, 1976, but 
if not, on July 13, 1976 (Tr. 383-385; CXs 60-61). ** All of the grading 
by Mr. Westlake involved in this proceeding occurred after the latter 
date, i.e., after July 13, 1976. Accordingly, I infer that Mr. Westlake 
verified the stenciled information on all of the cases which he graded in- 
volved in this proceeding. 


Moreover, as stated above, the destination graders verified the sten- 
ciled information and the USDA stamp number on all of the cases found 
at destination; and the proper USDA stamp number and the proper con- 
tract number appeared on all of the cases found at destination (some of 
which were sample cases at respondent’s plant). Hence it is clear that 
even if the graders had not verified all of the stenciled information, that 
omission would not have changed the result in this case. 


Ill. Accuracy of Respondent's Scale. 


Respondent relies in its original brief, pp. 5-6, on Mr. Westlake’s testi- 
mony that if respondent’s “high-low machine” hit the scale which he 
used to weight the sample cases, he did not know whether the scale pro- 
duced accurate weights (Tr. 18). This circumstance was not referred to 
by Judge Baker, and in view of other evidence in the case, it is clear that 
the scale in respondent’s plant used by the USDA licensed graders to 
weigh the cases of eggs is not a significant factor in this proceeding. 


First, six of the cases of eggs that had been sample cases at respond- 
ent’s plant were found at destination, and all six at destination weighed 
well over the minimum weight for medium size eggs, whereas all but 3 of 
the 44 other cases (not sample cases) from respondent’s shipments 
weighed (at destination) substantially less than the minimum size for 
medium eggs. 


Second, if the eggs had actually been small or peewee size eggs at re- 
spondent’s plant but the graders thought they were medium size eggs be- 
cause of a faulty scale used to weigh the cases of eggs, this would have 
been detected when the graders individually weighed eggs from each 
sample case on a different scale. 


Third, with respect to many of the cases of eggs graded at destination, 
their uniform small size was apparent by merely looking at the eggs. 
This also would have been apparent to the graders at respondent’s plant. 


‘® Those were the only two supervisory visits that occurred during the relevant period (Tr. 
383-385). Mr. Max Mills conducted the supervisory visit on May 24, 1976, but not on July 
13, 1976 (CXs 60-61). Mr. Mills’ report of the May 24, 1976, visit indicates (but does not 
state categorically) that he discussed verifying the labeling (CX 61; Tr. 384). 
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Fourth, all of the cases found at destination which had been sample 
cases at respondent’s plant were of a much heavier construction than the 
other cases in the same lots, and the eggs shipped under three of the con- 
tracts were of a different quality than the eggs graded at respondent’s 
plant, both factors indicating a “switch” rather than an inaccurate scale, 
as the reason for the discrepancy between the weights at respondent’s 
plant and at destination. 


Accordingly, I infer that the accuracy of the scale in respondent’s 
plant was not a significant factor in this proceeding. 


IV. All Lots Were Graded at Respondent's Plant. 
Judge Baker found (Initial Decision, pp. 17-18): 


15. Some of the eggs in respondent’s cooler were already sealed when they 
arrived at respondent’s plant and some had been graded by the United States 
Department of Agriculture prior to their arrival at Respondent’s place. As a 
general rule such cartons were not reinspected but were restamped by respond- 
ent. However, some of the eggs received may never have been inspected by the 
United States Department of Agriculture, and some eggs never required the 
USDA stamp on them. 


That “general rule” is contrary to the Department’s practice (see 7 CFR 
56.56 (a); RX A,§ 4,RXA,§ 7,p.5,9 VB2)). It would appear that Mr. 
Westlake’s testimony on cross-examination, which apparently led to this 
finding, was based on a misunderstanding as to the questions being 
asked (Tr. 73-78). But in any event, the evidence is categorical in this 
case that random samples were drawn by the graders from each of the 
eight lots of eggs involved in this proceeding, and that each of the sam- 
ple cases from the eight lots were graded by the licensed graders. Hence 
even if the “general rule” were as found by Judge Baker (which is not the 
case), the actual practice in this case was not in accordance with such a 
general rule. 


V. The Graders Took Proper Random Samples. 


Respondent contends in its original Brief, pp. 33-34, that the USDA 
licensed graders might not have taken proper random samples. But the 
grader’s uncontradicted testimony is to the contrary. And there is no 
rational basis for believing that proper random samples were not taken. 
Judge Baker correctly found that for each of the eight lots of shell eggs, 
the graders at respondent’s plant and at destination drew a representa- 
tive size random sample of egg cases (Initial Decision, pp. 20, 26, 29). 


Respondent particularly contends, Original Brief, p. 34, that a larger 
sample should have been taken at destination. Since only samples were 
taken at respondent’s plant and at destination, there is a chance that the 
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eggs as a whole at destination were actually the same size as at respond- 
ent’s plant and that the sampling process erroneously indicated a differ- 
ence. But that chance is less than one in 50 trillion. ?° Accordingly, this 
issue is not worthy of serious consideration. In short, the destination 
graders followed standard procedure which insures accurate grading of 


eggs. 
VI. Temperature and Humidity. 


Judge Baker found (Initial Decision, pp. 30-31): 


28. Temperature and humidity changes can affect the size and condition of 
eggs and although the evidence does not disclose that such occurred in this case, 
the readings of the cooler at destination do not preclude the possibilities of the 
eggs having been moved, or the door opened. However, the egg shipments here 
involved were received and held in three different coolers. 


29. The record evidence does not disclose the heat and humidity of the trucks 
which delivered eggs to Respondent nor the heat and humidity of the trucks 
which delivered eggs from Respondent. 


As to the “heat and humidity of the trucks which delivered eggs to re- 
spondent,” there is nothing in this record to indicate the relevance of 
that information. All of the eggs involved in this case were graded at re- 


spondent’s plant and, therefore, the relevant grading occurred after any 
change that occurred during transit to respondent’s plant. 


As to the “heat and humidity of the trucks which delivered eggs from 
respondent,” the military officials checked the temperature of the trucks 
and the eggs upon arrival and were satisfied that the transportation con- 
ditions were proper (Tr. 182-183, 206-207, 223, 232-233). In addition, 
the destination graders ascertained that the storage conditions at the 
military bases were excellent. Moreover, the destination graders gave 
uncontradicted expert testimony that the changes in size and quality in- 
volved in this case could not have occurred during the interval between 
the grading at respondent’s plant and at destination. *' Accordingly, 
there is no basis for any inference that the changes in size and quality 
could have been caused by temperature or humidity conditions. 


20 Computed by Dr. David Muse, Mathematical Statistician, Statistics and Technical Sup- 
port Staff, of the Department’s Food Safety and Quality Service, based on the data in this 
proceeding (Tr. 423-458; CX 64). 

1 The cases in the eight lots of eggs weighed an average of 10.16% less at destination than 
at respondent’s plant (computed from Finding 11). The cases in contract MO73, which were 
weighed at destination only one day after the weighing at respondent’s plant. weighed 
10.87% less than at respondent’s plant. The comparable percentage was 8.26% as to con- 
tract MO78, weighed only 3 days after the weighing at respondent’s plant: and 13.13% as 
to contract MO28, weighed only 11 days after the weighing at respondent’s plant. 
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In fact, as to the size differences, which is the principal issue involved 
in this case, other findings by Judge Baker demonstrate the irrelevance 
of her temperature and humidity findings. Specifically, she found as to 
the eggs involved in the six contracts other than MR82 (Initial Decision, 
p. 27): 


26. In all cases the eggs graded were found to be physically small eggs show- 
ing no signs of excessive shrinkage such as over developed air cells. The eggs 
were not dehydrated medium size eggs. 


Similarly, she found as to the two lots involving contract MR82 (Initial 
Decision, p. 30): 


The graded eggs were physically small size eggs which only met the weight 
standards for United States Procurement Grade Small eggs (7 CFR 56.223). 


Hence Judge Baker accepted the uncontradicted expert testimony that 
the eggs at destination were physically small size eggs rather than larger 
eggs which were dehydrated to the extent that they did not meet the 
weight requirement for medium eggs. The evidence compels me to infer 
that temperature and humidity conditions had nothing to do with the 


discrepancy in the determinations at respondent’s plant and at destina- 
tion as to the size (and quality) of the eggs involved in this proceeding. 


VII. Respondent’s Knowledge as to Military Procedures at Destina- 
tion. 


In her conclusions (Initial Decision, p. 35, fn. 13), Judge Baker states 
that the “Respondent has been in business a long time and was knowl- 
edgeable of the procedures. It surely knew the eggs would be inspected 
at destination.” However, the uncontradicted evidence shows that the 
military did not inspect the eggs at Landover or Quantico, the destina- 
tion for six of the seven contracts involved in this proceeding, and the 
record is silent as to the procedure at the third destination point. Since 
respondent delivered its eggs in its own trucks, its drivers were in a posi- 
tion to observe that the eggs were not inspected by the military. 


Furthermore, respondent had had prior experience with the military 
under which the price was adjusted for failure to meet contract specifica- 
tions. With three different destinations involved in the seven contracts, 
respondent might well have expected that, even if the discrepancies 
were discovered, the worst that would happen would be a price adjust- 
ment. 


VIII. Respondent's “Watergate” Contentions. 
Judge Baker concluded (Initial Decision, p. 38): 
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But, assuming error was not the cause of the discrepancies in the shipments, 
and, that the eggs were “switched”, there is no evidence as to who, when or 
how. As noted by Respondent, the eggs were held up to 30 days at the point of 
destination prior to inspection, during which time there could have been inter- 
vening factors. 


Judge Baker’s reference to the possibility of “intervening factors” at 
destination apparently relates to factors other than the temperature and 
humidity, since, as shown above, her specific findings that the eggs were 
not medium size eggs that had been dehydrated, but were, instead, 
physically small size eggs makes temperature and humidity conditions 
irrelevant. Perhaps Judge Baker had in mind respondent’s argument 
that the “discrepancy [between the weight and quality of the eggs at re- 
spondent’s plant and at destination] could have been caused by the will- 
ful act or deceptions on the part of the relief graders to discredit the Re- 
spondent by deliberately switching cases for the benefit of unknown con- 
spirators,” or by a “conspiracy by the military to discredit Goldbell and 
thereby earn promotion by military personnel for good work on convic- 
tion and to cover up possible weaknesses of military supervision. Once 
again this sounds ridiculous and far-fetched and yet in so far as the Re- 
spondent is concerned, no more so than the Complainant’s theory of 
guilt, no more far-fetched than the ‘Watergate’ situation” (Respondent’s 
Original Brief, pp. 36-37). 


However, in view of the presumption of regularity supporting the acts 
of public officials, *? such fanciful theories not based on a shred of evi- 
dence are not sufficent to overcome the massive evidence giving rise to 
the inference that respondent’s employees deliberately switched the 
eggs involved here. In addition, the officials conducting the destination 
gradings of the eggs remaining from respondent’s contract carefully 
examined each case; and they could tell that, except for a few cases, the 
cases of eggs had not been opened since they were stamped at respond- 
ent’s plant (Tr. 205-251, 269, 273, 284, 291, 299-300, 409-410). 


Judge Baker’s requirement that complainant prove “who,” “when” and 
“how” the eggs were switched would place an impossible burden on com- 
plainant. Since there is no basis for finding or inferring that the graders 
or the military switched the eggs, the inference is inescapable that one 
or more of res»ondent’s employees switched the eggs. 


22 See United States v. Chemical Foundation, 272 U.S. 1, 14-15; Lawson Milk Company v. 
Freeman, 358 F.2d 647, 649 (C.A. 6); Barnard and Burk v. City of Pulaski, 327 F.2d 911, 
912 (C.A. 6); Donaldson v. United States, 264 F.2d 804, 807 (C.A. 6); Reines v. Woods, 192 
F.2d 83, 85 (Emerg. C.A.); National Labor Relations Board v. Bibb Mfg. Co.. 188 F.2d 825, 
827 (C.A. 5); Woods v. Tate, 171 F.2d 511, 513(C.A. 5); Pasadena Research Laboratories v 
United States, 169 F.2d 375, 381 (C.A. 9), certiorari denied, 335 U.S. 853: Laughlin v 
Cummings, 105 F.2d 71, 73 (C.A.D.C.). 
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Respondent’s employees had ample opportunity to switch the eggs, ”* 
and respondent had a substantial economic motive for switching the 
eggs (see footnote 12, supra). It was not necessary for complainant to 
prove who switched the eggs, when they were switched or how they were 
switched. 


Based on exceptionally weighty evidence in this case, in large part 
documentary, I infer that respondent’s employees deliberately switched 
the eggs involved in this case. 


IX. Respondent Should be Debarred from All Benefits Under the Act 
for Eighteen Months. 


In enacting the Agricultural Marketing Act of 1946, Congress de- 
clared (7 U.S.C. 1621)— 


that a sound, efficient, and privately operated system for distributing and 
marketing agricultural products is essential to a prosperous agriculture and is 
indispensible to the maintenance of full employment and to the welfare, pros- 
perity, and health of the Nation. 


The Congressional policy of the Act was implemented, in part, by di- 
recting the Secretary of Agriculture “to inspect, certify, and identify the 
class, quality, quantity, and condition of agricultural products when 
shipped or received in interstate commerce” (7 U.S.C. 1622 (h)). To 
carry out this direction, the Secretary promulgated regulations (7 CFR 
Part 56, now Part 2856) and initiated a voluntary program providing a 
national grading service for shell eggs to all interested parties based on 
official standards, grades and weight classes. This program was specific- 
ly designed to promote orderly marketing and to enable consumers to 
“purchase officially graded product with the confidence of receiving 
quality in accordance with the official identification” (7 CFR Part 56 
Foreward, RX B). 


Respondent's violations are exceptionally serious and flagrant. They 
strike at the heart of the Federal grading system. It is the policy of this 
Department to impose severe sanctions for serious violations of any of 
the regulatory programs administered by the Department to serve as an 
effective deterrent not only to respondents but to other potential viola- 
tors. This policy has been followed in all the Department’s disciplinary 


** Respondent’s employees could have intentionally stamped small or peewee size eggs 
when the stamp was given to them by the USDA licensed graders since there was admitted- 
ly no supervision or verification of their stamping. Or, since the eggs were generally 
shipped out in respondent’s trucks the morning after they were graded, and respondent’s 
plant manager had the key to the desk containing the USDA stamp, the switch could have 
occurred in the evening or night, after the graders left. But it is not necessary to conjecture 
in this respect. 
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proceedings in recent years. The basis for that policy is set forth at great 
length in numerous decisions. See, e.g., In re Braxton M. Worsley, 33 
Agr Dec 1547, 1556-1571 (1974), set forth in the Appendix to this Deci- 
sion. ** 


In the present case, depriving respondent of grading services for 18 
months is a modest sanction, considering the flagrant and serious nature 
of respondent’s violations. But since it is my policy never to increase the 
sanction recommended by the administrative officials, that is the sanc- 
tion that will be imposed in this case. 


Respondent, its agents, officers, subsidiaries or affiliates, shall be de- 
barred from receiving any and all benefits under the Agricultural Mar- 
keting Act of 1946, and in particular, from receiving shell egg grading 
services, for a period of 18 months. 


This order shall become effective on the 30th day after service of this 
Order on respondent. 


APPENDIX 


Excerpt from Jn re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974): 


U.S.D.A. Sanction Policy 


24 Severe sanctions issued pursuant to this policy were sustained in Jn re Livestock 
Marketers, 35 Agr Dec 1552, 1561 (1976), affirmed sub nom. Livestock Marketers. Inc. v. 
United States, 558 F.2d 748 (C.A. 5), certiorari denied; In re Sam Leo Catanzaro, 35 Agr 
Dec 26, 31-32 (1976), affirmed sub nom. Catanzaro v. United States and Butz, No. 76-1613 
(C.A. 9), decided March 9, 1977 (86 Agr Dec 467); In re M.&H. Produce Co., 34 Agr Dec 
700, 750 (1975), affirmed sub nom. M.&H. Produce Co. v. Knebel and United States. No. 
75-1621 (C.A.D.C.), decided February 16, 1977 (36 Agr Dec 470), certiorari denied, 98 Sup. 
Ct. 394; In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. 
Maine Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Produce, 34 
Agr Dec 160, 178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz. 524 F.2d 977 
(C.A. 5); In re J. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed sub nom. J. Ace- 
vedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 Agr Dec 
1884, 1914 (1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. of Agr.. 
524 F.2d 1255 (C.A. 5); In re Trenton Livestock, 33 Agr Dec 499, 539 (1974), affirmed sub 
nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4): In re James J. Miller. 33 Agr 
Dec 53, 64 (1974), affirmed sub nom. Miller v. Butz. 498 F.2d 1088, 1089 (C.A. 5). 
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It is the policy of the Department to impose severe sanctions upon re- 
spondents who have engaged in serious or repeated violations of the 
regulatory laws administered by the Department. 


The imposition of a severe, administrative sanction is never a pleasant 
task. A license suspension or revocation order prevents a person from 
engaging in his chosen business for a specified period, or permanently. 
This can cause great hardship, not only to the individual violator, but to 
his family, employees, and customers. 


It is much easier and more pleasant to be “charitable” to the violator, 
putting more emphasis on his needs than the needs of society. The noted 
German philosopher Nietzsche observed almost a century ago: 


There is a point in the history of society when it becomes so pathologically 
soft and tender that among other things it sides even with those who harm it, 
criminals, and does this quite seriously and honestly. Punishing somehow 
seems unfair to it, and it is certain that imagining “punishment” and “being 
supposed to punish” hurts it, arouses fear in it. “Is it not enough to render him 
undangerous? Why still punish? Punishing itself is terrible.” ' 


Similarly, in administering regulatory programs, there is a danger 
that the agency may become so “pathologically soft and tender” that it 


fails to achieve the purpose of the legislators who enacted the remedial 
statutes. 


Since the Department of Agriculture administers approximately 50 
regulatory statutes — more than any other agency — it is important that 
the Department administer the statutes in a manner to achieve the Con- 
gressional purposes. 


The sanction policy that has been followed in the Department’s ad- 
ministrative, disciplinary proceedings decided in the last two years is set 
forth at length below. Most of this language is taken verbatim from pri- 
or decisions. See, e.g., In re George Rex Andrews, 32 Agriculture Deci- 
sions 553, 563-583 (1973); In-re American Commodity Brokers, 32 Agri- 
culture Decisions 1765, 1799 (1973); In re James J. Miller, 33 Agricul- 
ture Decisions 53, 64-80 (1974), affirmed sub nom. Miller v. Butz, __ 
F.2d __(C.A. 5), decided August 8, 1974; In re J. A. Speight, 33 Agricul- 
ture Decisions 280, 318 (1974). 


The administrative proceeding in this case does not partake of the es- 
sential qualities of a criminal proceeding. In permitting a person to en- 
gage in a Federally regulated business, the Government has, in effect, 
granted him a privilege. Suspension of the privilege for failure to comply 
with the statutory standard “is not primarily punishment for a past of- 


1 Nietzsche, Beyond Good and Evil (1886; Kaufmann Trans., 1966), § 201, p. 114. 
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fense but is a necessary power granted to the Secretary of Agriculture to 
assure a proper adherence to the provisions of the Act.” Nichols & Co. v. 
Secretary of Agriculture, 131 F.2d 651, 659 (C.A. 1). Accord: Helvering 
v. Mitchell, 303 U.S. 391, 399; Kent v. Hardin, 425 F.2d 1346, 1349 
(C.A. 5); Blaise D'Antoni & Associates, Inc. v. Securities & Exch. Com’n, 
289 F.2d 276, 277 (C.A. 5), certiorari denied, 368 U.S. 899; Eastern Pro- 
duce Co. v. Benson, 278 F.2d 606, 610 (C.A. 3); Cella v. United States, 
208 F.2d 783, 789 (C.A. 7), certiorari denied, 347 U.S. 1016; Irving Weis 
& Co. v. Brannan, 171 F.2d 232, 235 (C.A. 2); Nelson v. Secretary of 
Agriculture, 133 F.2d 453, 456 (C.A. 7); Board of Trade of City of Chi- 
cago v. Wallace, 67 F.2d 402, 407 (C.A. 7), certiorari denied, 291 U.S. 
680; and Farmer's Livestock Commission Co. v. United States, 54 F.2d 
375, 378 (E.D. Ill.). See, also, Ex Parte Wall, 107 U.S. 265, 287-290; 
Hawker v. New York, 170 U.S. 189, 190-200; Steuart & Bro. v. Bowles, 
322 U.S. 398, 406-407; Brown v. Wilemon, 139 F.2d 730, 731-732 (C.A. 
5); Chamberlain, Dowling, and Hays, The Judicial Function in Federal 
Administrative Agencies (1942), pp. 93-95. 


The function of an administrative sanction is “deterrence rather than 
retribution” (Schwenk, “The Administrative Crime, Its Creation and 
Punishment by Administrative Agencies,” 42 Mich. L. Rev. (1943) 51, 
85). 


Under the foregoing authorities, the sanction should, inter alia, be 
adequate to deter the respondents from future violations. 


In Beck v. Securities and Exchange Commission, 430 F.2d 673, 675 
(C.A. 6), the Court questioned, without deciding, whether a suspension 
order may also be used to deter others in the regulated industry from 
committing similar violations. As far as I know, this is the only case in 
which the use of an administrative sanction to deter others has been 
questioned. Previously, the use of an administrative sanction to deter 
others had been assumed to be proper. See, e.g., American Air Transport 
and Flight School, Inc., Enforcement Proceeding, 2 Pike & Fischer Ad. 
L. 2d 213, 215 (C.A.B.). See, also, the dissenting opinion in Beck v. Secu- 
rities and Exchange Commission, 413 F.2d 832, 834 (C.A. 6). 


In cases arising under the Civil Aeronautics Act, it has been expressly 
held that the Civil Aeronautics Board has the power to “impose a suspen- 
sion as a ‘sanction’ against specific conduct or because of its ‘deterrence’ 
value — either to the subject offender or to others similarly situated.” 
Pangburn v. C.A.B., 311 F.2d 349, 354 (C.A. 1). Accord: Hard v. Civil 
Aeronautics Board, 248 F.2d 761, 763-765 (C.A. 7), certiorari denied, 
355 U.S. 960; Wilson v. Civil Aeronautics Board, 244 F.2d 773, 773-774 
(C.A. D.C.), certiorari denied, 355 U.S. 870. 


The remedial provisions of a regulatory program would be drastically 
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affected if the agency could consider the effect of sanctions only on the 
respondents and not on others. It is well recognized that persons regu- 
lated by a governmental agency keep abreast of administrative proceed- 
ings. The actions of potential violators could be significantly affected by 
the sanctions imposed against other persons. Eight years’ experience in 
the administration of a regulatory program has convinced me that it is 
necessary to consider, as a major factor, the effect of a sanction in a par- 
ticular case not only on the violator, but on other potential violators, as 
well. 


Socrates recognized that “the proper office of punishment is two-fold: 
he who is rightly punished ought either to become better and profit by it, 
or he ought to be made an example to his fellows, that they may see what 
he suffers, and fear and become better.” ” 


Similarly, Plato said that no man is to be punished “because he did 
wrong, for that which is done can never be undone, but in order that, in 
the future times, he, and those who see him corrected, may utterly hate 
injustice, or at any rate abate much of their evil-doing.” ° 


The deterrent effect of punishment of one violator on potential viola- 
tors is recognized in Deuteronomy 13:10-11 (R.S.V.; see also, Deuter- 
onomy 19:19-20), as follows: 


You shall stone him to death with stones * * *. And all Israel shall hear, and 
fear, and never again do any such wickedness as this among you. 


In the field of criminal law, it is settled beyond question that one of 
the primary purposes of the penalty imposed on a particular violator is 
to deter other potential violators. 


* 


* * punishment, in this context [i.e., “general prevention”, is used not to 
prevent future violations on the part of the criminal, but in order to instill law- 
ful behavior in others. ‘ 


e+ - e @ 


deterrence * is aimed at the protection of society. By making a 
certain action a punishable offense, we expect that people will refrain from 
committing the offense through fear of punishment. * * * 


oS 


The purpose of punishment as a deterrent is also to demonstrate to the 
potential offender the consequences if he violates the law. ° 


? Encyclopaedia Brittannica, The Great Ideas: A Syntopicon of Great Books of the West- 
ern World (Vol. II, 1952), pp. 492-493. 

3 Id. at 492. 

* Andenaes, “The General Preventive Effects of Punishment,” 114 University of Pennsyl- 
vania Law Review (1966), 949, 982. 

* Gardiner, “The Purposes of Criminal Punishment,” 21 Modern Law Review (1958), 117, 
121. 
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* * * the deterrent value of a correctional system is not restricted to those 
who come into direct contact with it but applies to the whole population. ° 


* 


* it is a primarily preventive consideration — having an eye to what is 
necessary to keep the people reasonably law-abiding — which today’s legislators 
have in mind, too, when they define crimes and stipulate punishments. ” 


* police regulations which are such commonplaces in modern times: traf- 
fic ordinances, building codes, * * * regulations governing commerce, etc. 
Here there is no doubt that punishment for infraction has primarily a general- 
preventive function. Here nearly all of us are potential criminals. * 


The purpose of punishment, be it a criminal sentence, a civil penalty, or puni- 
tive damages, is not to inflict suffering or to impose a loss on the offender. Its 
object is to act as a deterrent: first to discourage the offender himself from re- 
peating his transgression; and, second, to deter others from doing likewise. ° 


+ 


Sentencing is * * * an exacting task in which the Court undertakes to * 
impose a sentence which will best protect society, deter others and punish 
* * * the offender. '° 


More controversial but certainly no less important [than deterrence of the in- 
dividual violator] is the need for deterrence, “general prevention,” of potential 
criminals who may be dissuaded from crime by the threat and the administra- 
tion of penalties. "' 


Penalties are not provided as punishment for the individual who has gone 
wrong. Their imposition is alone justified for the effect the punishment may 
have upon the convict in preventing him from continuance in crime and in 
teaching him that “the way of the transgressor is hard.” But the still greater ef- 
fect to be attained is the deterrent effect the sentence may have upon those who 
may be inclined to follow the criminal course upon which the convict has em- 


barked. *” 


* 


* deterrence looks primarily at the potential criminal outside the dock 
[of the courtroom]* * *. 


Punishment can protect society by deterring potential offenders * 


® Gould and Namenwirth, “Contrary Objectives: Crime Control and the Rehabilitation of 
Criminals,” in Crime and Justice in American Society (1971), 237, 246. 


7 Andenaes, “General Prevention — Illusion or Reality?,” 43 The Journal of Criminal Law. 
Criminology and Police Science (1952), 176, 177. 


* Andenaes, “General l’revention — Illusion or Reality?.” 43 The Journal of Criminal Law. 
Criminology and Police Science (1952), 176, 182. 


® Collins v. Brown, 268 F. Supp. 198, 201 (D.C. D.C.). 
© United States v. Mandracchia, 247 F. Supp. 1, 4 (D.N.H.). 


‘' Tappan, Crime, Justice and Correction (1960), p. 243. 


2 Td. at 243, fn. 5, quoting from People v. Gowasky, 219 App. Div. 19, 24, 25, 219 N.Y.S. 
373, 380, affirmed, 244 N.Y. 451, 155 N.E. 737. 

'S Fitzgerald, Salmond on Jurisprudence (12th ed., 1966), § 15, p. 94. 

Ibid. 
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* * * the greater the penalty, the “higher the costs associated with criminal 
activity,” and the higher these costs, the fewer crimes committed. '* 

One of these goals [of law] is deterrence by means of punishment. We punish 
in order to deter people from engaging in the undesirable conduct which we call 
crime. 

* * * deterrence, addresses itself * * * both to the individual himself — we 
hope he will be deterred in the future — and to the entire community. *° 


Perhaps the most salient authority for the proposition that one of the 
primary ends of punishment is to serve as a deterrent to other potential 
violators is Chief Justice William Howard Taft’s statement written in 
1928: 


* * * the chief purpose of the prosecution of crime is to punish the criminal 
and to deter others tempted to do the same thing from doing it because of the 


penal consequences. '” 


Johannes Andenaes, a leading authority from the University of Oslo, 
makes the same point, as follows: “From the point of view of sheer logic 
one must say that general prevention — i.e., assurance that a minimum 
number of crimes will be committed — must have priority over special 


prevention — i.e., impeding a particular criminal from future of- 


fenses.” '® 


In other words, it is more important to the general welfare of society 
to consider the effect that a sanction will have on other potential viola- 
tors than to consider the sanction needed to prevent the particular indi- 
vidual from again violating the law. In fact, it is not uncommon to have 
certain types of offenses committed where “there will practically never 
be an individual preventive need for punishment” and yet punishment 
“is necessary for general prevention.” *® 


Whether punishment achieves the objective of deterring others from 


‘* Berns, “Justified Anger: Just Retribution,” Imprimis (Vol. 3, No. 6, June 1974), p. 3. 
© Puttkammer, Administration of Criminal Law (1953), 8. 


‘7 Menninger, The Crime of Punishment (1968), 194. The original statement of Chief Jus- 
tice Taft’s position appeared in his article, “Toward a Reform of the Criminal Law.” in The 
Drift of Civilization (1929). 


‘8 Andenaes, “The General Preventive Effects of Punishment,” 114 University of Pennsyi- 
vania Law Review (1966), 949, 952. 


'® Andenaes, “General Prevention — Illusion or Reality?,” 43 The Journal of Criminal 
Law, Criminology and Police Science (1952), 176, 196. 
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violating the law is questioned by some authorities, 7° but affirmed by 
many others. 


As an argument for the abolition of the deterrent doctrine, it is often main- 
tained that neither the threat nor application of penalties does prevent crime. 
This position reflects the simplistic notion, too commonly prevailing in matters 
of social action, that nothing has been achieved merely because not everything 
is accomplished that we should like. It is sometimes said that high crime rates 
prove that sanctions do not deter or that penalties actually invite the crimes of 
men who seek punishment to dissolve their feelings of guilt. With tiresome fre- 
quency the illustration is cited of the pickpockets who actively plied their trade 
in the shadow of the gallows from which their fellow knaves were strung. These 
assertions have a superficial relevance but they do not dispose of the issue by 
any means. 


Persons with a will to believe in the efficacy of an exclusively individualistic 
and positivistic correctional system often quote the words of Warden Kirch- 
wey. His patent oversimplifications of man’s behavioral motivations should be 
noted, for this sort of loose thinking and naive criminological idealism pervert 
the ends of correction. 


It is true, certainly, that the Classical doctrine of deterrence appears crudely 
oversimple in the light of modern conceptions of human behavior. In terms of 
reasonable goals for today it proposed to accomplish both too much and too lit- 
tle. This doctrine of deterrence was substantially more sound, however, than 


20 See, e.g., Menninger, The Crime of Punishment (1968), preface, viii, and pp. 9, 108, 113, 
206-208. However, even though Menninger believes that our present system of punishing 
criminals is a “crime” (id. at 28, 86, 280), he favors “penalties” for violators. He states (id. 
at 202-203): 


Certainly the abolition of punishment does not mean the omission or curtail- 
ment of penalties; quite the contrary. Penalties should be greater and surer and 
quicker in coming. I favor stricter penalties for many offenses, and more swift 
and certain assessment of them 

But these are not punishments in the sense of long-continued torture — pain 
inflicted over years for the sake of inflicting pain. If I drive through a red light, 
I will be and should be penalized. 


If we disregard traffic signals we are penalized, not punished. If our offense 
was a calculated “necessity” in an emergency, then the fine is the “price” of the 
exception. 


All legal sanctions involve penalties for infraction. But the element of punish- 
ment is an adventitious and indefensible additional penalty; it corrupts the 
legal principal of quid pro quo with a “moral” surcharge. Punishment is in part 
an attitude, a philosophy. It is the deliberate infliction of pain in addition to or 
in lieu of penalty. It is the prolonged and excessive infliction of penalty, or pen- 
alty out of all proportion to the offense. 
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the position taken by those who deny any preventive effect to criminal sanc- 
tions. It is maintained here that the penal law and its application do in fact 
deter; indeed, with the declining efficacy of other forms of social control, it 
must be relied upon increasingly to maintain standards of behavior that are es- 
sential to the survival and security of the community. A complete failure of 
legal prevention cannot be inferred from the serious crimes committed by a 
small per cent of the population any more than can its success by the law obedi- 
ence of the great preponderance of men. The matter is not so simple. ** 


* 


* * [as to studies] indicating that the death penalty is ineffective as a 
deterrent to murder, their very broad interpretation has rendered a disservice 
to the more general issue of punishment as a deterrent to all kinds of criminal 
behavior. Such an expansive conclusion is obviously not justified since murder 
is, in many ways, a unique kind of offense often involving very strong emo- 
tions. ** 


It is naive to suppose that punishment exists in a vacuum and is unrelated to 
the specific kinds of acts and the meaning which the punishment has for the 
actor.” 


That sanctions do, in fact, serve as a deterrent to “whitecollar” viola- 
tions is evidenced by a number of studies. 


As Sutherland’s analysis of white-collar crime has shown, violators of the 
Sherman Antitrust law are relatively free from criminal prosecution, though 
the imposition of punishment would be maximally effective with this type of 
offense. ** 


* 


An intensive study of parking violators indicates that * * an increase in 
the severity and certainty of punishment does act as a deterrent to further 
violation. These findings suggest the necessity for a reappraisal of current 
thinking. Studies demonstrating the ineffectuality of punishment as a deter- 
rent to certain types of offenses should not be interpreted to mean that punish- 
ment is ineffective in deterring all types of offenses. ** 


Since one of the main purposes of a criminal l-w sentence is to deter 
other potential violators from committing similar violations, it follows, 
a fortiori, that one of the main purposes of an administrative law sanc- 
tion is to deter other potential violators. In criminal law, “[rJetribution 


** Tappan, Crime, Justice and Correction (1960), pp. 245, 246. 


2 Chambliss, “The Deterrent Influence of Punishment,” 12 Crime & Delinquency (1966), 
70, 71. 
3 ld.at 75: 


** Chambliss, “Types of Deviance and the Effectiveness of Legal Sanctions,” 1967 Wis- 
consin Law Review 703, 716 (emphasis supplied). 


*° Chambliss, “The Deterrent Influence of Punishment,” 12 Crime & Delinquency (1966), 
70. 
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or social retaliation, though persistently criticized by modern advocates 
of a progressive penology, continues to be a major ingredient of our 
penal law and of our correctional system.” ** “The principle of retribu- 
tion was formulated in the lex talionis, the Mosaic doctrine expressed in 
Deuteronomy, 19:21: ‘Thine eye shall not pity, but life shall go for life, 
eye for eye, tooth for tooth, hand for hand, foot for foot.’” 7” But retribu- 
tion or social retaliation is not one of the objectives of administrative 
sanctions — they are to “assure a proper adherence to the provisions of 
the Act” (Nichols & Co. v. Secretary of Agriculture, supra). Hence 
deterrence — both as to the individual violator, and as to other potential 
violators — is the primary, if not the only, objective of an administrative 
sanction. 


To serve as an effective deterrent to potential violators of a regulatory 
statute, I believe that administrative sanctions should be severe; sanc- 
tions which are too lenient, rather than being a deterrent, will serve as a 
catalyst for violations by others. Not all criminologists, sociologists, or 
jurists share this view; but many noted authorities do. 


Since the power of a legal threat to function as a simple deterrent comes from 
the unpleasantness of the consequences threatened, one natural strategy for in- 
creasing the deterrent efficacy of threats is to increase the severity of 
threatened consequences. The theory of increased penalties as a marginal deter- 
rent is simple and straightforward: all other things being equal, an increase in 
the severity of consequences threatened should reduce the number of people 
willing to run the risk of committing a particular criminal act * * *.** 


* * 


* When penalties for criminal activity that many people find attractive 
are quite low, thereby making crime a reasonable alternative to legitimate 
means of obtaining gratification for many persons, even a high probability of 
apprehension may leave a high rate of the threatened behavior, and increases in 
the severity of threatened consequences can be expected to have a more sub- 
stantial marginal deterrent effect than if the level of consequences threatened 
is already quite high in relation to the benefits obtainable through criminal 
means. *° 


*6 Tappan, Crime, Justice and Correction (1960), p. 241. See, also, Berns, “Justified Anger: 
Just Retribution,” Jmprimis (Vol. 3, No. 6, June 1974); Encyclopaedia Brittannica, The 
Great Ideas: A Syntopicon of Great Books of the Western World (Vol. Il, 1952), pp. 488- 
492. 


27 Tappan, Crime, Justice and Correction (1960), p. 241, fn. 3. 


** Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, A Monograph 
Series, National Institute of Mental Health - Center for Studies of Crime and Delinquency 
(1971), 83-84. 


2° Td. at 84. 
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* * * if potential offenders believe that their chances of apprehension can- 
not be dismissed, the risk of a high penalty provides more incentive to avoid 
crime than the risk of a low penalty. *° 


* 2 .@ 


ee 


it is likely that increases in the severity of threatened consequences 
are more or less significant, depending on the relationship between size of 
penalty increase and size of base penalty. * 


If we are hopeful of the curative effects of a threat, we have to make the 
threat unpleasant, which is another way of saying that we have to be severe. * 


Dr. Zimring, a noted authority, capsulizes this concept in answering 
the question, “how can the legal system make the best use of variations 
' in severity [of sanctions] to achieve social defense?” by stating: ** 


One answer is that, since the goal of all legal threats is to keep the population 
law abiding, the potential effectiveness of variations in severity of threatening 
consequences should be used to create the widest possible distinction between 
criminal and non-criminal behavior by threatening all types of serious crime 
with penalties which are as severe as possible. The aim of this strategy is to 
create a walled fortress around criminal activity by using the full power of 
threatened consequences to keep potential criminals from becoming actual 
criminals. 

Another possible strategy would be to threaten all serious crimes with major 
penalties, but to save a considerable amount of variation in threatened penal- 
ties to underscore distinctions between types of crime, as well as between 
serious crime and law-abiding behavior. 


Johannes Andenaes, of the University of Oslo, regarded by many as 
one of the most distinguished of the modern scholars writing about 
deterrence, states that the “simplest way to make people more law-abid- 
ing, therefore, is to increase the punishment.” ** Mr. Andenaes believes 
that Feuerbach’s formula of psychological coercion: “the risk for the law- 
breaker must be made so great, the punishment so severe, that he knows 
he has more to lose than he has to gain from his crime” has a “certain 


8° Id. at 85. 
: Td.at 89. 
2 Puttkammer, Administration of Criminal Law (1953), 16-17. 


88 Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, a Monograph 
Series, National Institute of Mental Health - Center for Studies of Crime and Delinquency 
(1971), 90. 


** Andenaes, “General Prevention - Illusion or Reality?,” 43 The Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 191. 
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validity” as to violators of “economic regulations.” * “(E)conomic 
crimes,” to utilize his epithet, are clearly within the purview of the fore- 
going severity doctrine, such crimes being violations of “governmental 
regulation of the economy: price violations, rationing violations, unlaw- 
ful foreign exchange transactions, offenses against workers protection, 
disregard of quality standards, and so on.” * 


The applicability of severe sanctions to deter violations of “regulations 
governing commerce” and other “economic” regulations is succintly 
treated by Andenaes: 


I shall begin with a group of crimes which play a modest role in the literature 
but which have a good deal of practical importance and are good for illustra- 
tion, all these police regulations which are such commonplaces in modern times: 
traffic ordinances, building codes, laws governing the sale of alcoholic 
beverages, regulations governing commerce, etc. Here there is no doubt that 
punishment for infraction has primarily a general-preventive function. Here 
nearly all of us are potential criminals. A public-spirited citizen has, of course, 
certain inhibitions against breaking laws and regulations. But experience 
shows that moral and social inhibitions against breaking the law are not enough 
in themselves to insure obedience, where there is conflict with one’s private 
interests. Thus the extent to which there can be effective enforcement by 
means of punishment determines to what extent the rules are actually going to 
be observed. * 


A large number of the people who are affected by economic regulations * 
feel no strong moral inhibition against infraction. They often find excuses for 
their behavior in political theorizing: they oppose the current government's 


* 


regulative policies; * *. Yet the matter of obedience or disobedience can 
often have important economic consequences. * * * In this area, at any rate, 
Feuerbach’s law of general prevention has a certain validity: it is necessary that 
consideration as to the risk involved in breaking the law should outweigh con- 


$y 


sideration of the advantages to breaking the law. 


Andenaes is careful to note that severity of punishment has a more 
salient effect on crimes, like economic violations, “committed after care- 
ful consideration * * * than for crimes which grow out of emotions or 
drives which overpower the individual (e.g. the so-called crimes of pas- 
sion).” * 


* Andenaes, “General Prevention - Illusion or Reality?,” 43 The Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 178-179, 185. 


® Td. at 184. 


*” Andenaes, “General Prevention - Illusion or Reality?,” 43 The Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 182. 


*® Td. at 185. 


%® Id. at 192. 
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Isaac Ehrlich, in one of the most sophisticated analyses of criminal ac- 
tivity ever made, using a simultaneous equation model for a regression 
analysis involving fourteen variables, found that the “rate of specific 
crime categories, with virtually no exception, varies inversely with 
estimates of the probability of apprehension and punishment by im- 
prisonment * * and with the average length of time served in state 
prisons * aye ae 


Similarly, Professor Gordon Tullock states that “multiple regression 
studies show that increasing the frequency or severity of the punish- 
ment does reduce the likelihood that a given crime will be committed” 
(emphasis supplied). ‘' Professor Tullock concludes: “We have an 
unpleasant method — deterrence — that works, and a pleasant method 
— rehabilitation — that (at least so far) never has worked.” * 


My views with respect to the necessity for severe sanctions for serious 
violations, in order to achieve the Congressional purpose of the Depart- 
ment’s regulatory programs, were set forth in Jn re Sy B. Gaiber & Co., 
in a Ruling on Petition for Reconsideration, as follows (31 Agriculture 
Decisions 843, 850-851 (1972)): 


Congress enacted the remedial regulatory programs administered by the De- 
partment because of a need for economic law and order in the marketplace. The 
administrative sanctions imposed against violators of such regulatory pro- 
grams should tend to achieve that purpose. 


Persons who engage in a regulated business have been granted a privilege. 
Suspension or revocation of the privilege for failure to comply with the statu- 
tory standards is a necessary power granted to the Secretary to assure a proper 
adherence to the regulatory program (see the cases cited in the Decision and 
Order herein, p. 47). Just as a lawyer may lose his privilege to practice law if he 
embezzles a client’s funds or engages in other serious violations, a futures com- 
mission merchant, broker, or trader who manipulates a futures market or en- 
gages in other serious violations may lose his privilege to engage in futures 
trading. 


It is the general administrative practice under the Department’s 
regulatory programs to insii.ute formal actions only as to violations re- 
garded as serious or repeated. Many minor violations are disposed of 
with a warning letter or an informal stipulation. Hence it is to be ex- 
pected that the relatively few formal cases which are instituted will gen- 


*© Ehrlich, “Participation in Illegitimate Activities: A Theoretical and Empirical Investiga- 
tion,” Journal of Political Economy, Vol. 81 (May-June, 1973), p. 545. 


* Tullock, “Does Punishment Deter Crime?” The Public Interest (No. 36, Summer 1974), 
103, 109. 


? fant 110. 
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erally warrant relatively severe sanctions. 


To summarize, a strong argument can be made in support of any 
philosophy of punishment or sanctions, ranging from extremely light to 
very severe. There are many excellent judges, criminologists, and 
sociologists at either end of the poles of this issue; many others take a 
position between the poles. For the reasons set forth above, where the 
violation is serious or repeated, I believe in severe sanctions to deter 
future violations by the respondent and others. 


Another principle in determining the sanction to be imposed in a 
particular case is that, in general, there should be a reasonable relation- 
ship between the sanction and the unlawful practices found to exist. ** In 
other words, the more serious the violation, the more severe should be 
the sanction. Even though punishment for the sake of punishment is not 
a relevant consideration in the field of administrative law, the principle 
of having a reasonable relationship between the violation and the sanc- 
tion still has validity in a case of this nature. This is because in order to 
achieve the major Congressional purposes of the regulatory program, it 
is more important to deter serious violations than minor violations. 
Hence a severe sanction for a serious violation will have a greater deter- 
rent effect than a milder sanction for a lesser violation, and thus will 
tend to effectuate the major objectives of the regulatory program. 


In addition, in determining sanctions to be imposed under the Act, 
great weight should be given to the recommendation of the officials 
charged with the responsibility for administering the regulatory 
program. See In re Sy B. Gaiber & Co., Ruling on Reconsideration, 31 
Agriculture Decisions 843, 845-846 (1972). Such administrative 
officials, during the day-to-day administration of a regulatory program, 
develop a “feel” for the severity of sanctions needed to serve as a 
deterrent to violations that cannot be developed by the Administrative 
Law Judges or the Judicial Officer, who come in contact with only a 
small part of the regulatory program. 


The recommendation of the administrative officials as to the sanction 
is not, of course, controlling. For example, if some of the allegations are 


- Kent v. Hardi-, 425 F.2d 1346, 1349-1350 (C.A. 5); G. H. Miller & Company v. United 
States, 260 F.2d = , 295-297 (C.A. 7, en banc), certiorari denied, 359 U.S. 907; Daniels v. 
United States, 242 F.2d 39, 42 (C.A. 7), certiorari denied, 354 U.S. 939; Irving Weis & Co. 
v. Brannan, 171 F.2d 232, 235 (C.A. 2); In re American Fruit Purveyors, Inc., 30 Agricul- 
ture Decisions 1542, 1596 (1971); In re Louis Romoff, 31 Agriculture Decisions 158, 177 
(1972). See, also, American Power Co. v. S. E. C., 329 U.S. 90, 112-118; Phelps Dodge 
Corp. v. Labor Board, 313 U.S. 177, 194; Great Western Food Distributors v. Brannan, 
201 F.2d 476, 484 (C.A. 7), certiorari denied, 345 U.S. 997; In re Electric Power & Light 
Corporation, 176 F.2d 687, 692 (C.A. 2); Wright v. Securities and Exchange Commission, 
112 F.2d 89, 95(C.A. 2). 
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not proven or if there are mitigating circumstances not taken into con- 
sideration by the administrative officials, the sanction may be con- 
siderably less than that recommended by them. See, e.g., In re American 
Fruit Purveyors, Inc., 30 Agriculture Decisions 1542 (1971). But if the 
alleged violations are proven, and it appears that the administrative offi- 
cials have fully considered the respondent’s contentions, the recom- 
mendation of the administrative officials as to the sanction needed to 
serve as an effective deterrent to the respondent and to other potential 
violators should be given great weight. Recognizing the greater op- 
portunity for such administrative officials to develop expertise in this 
area, it will be the policy of the Judicial Officer never to increase the 
sanction recommended by the administrative officials. 


Insofar as practicable, the sanctions imposed under a regulatory Act 
against comparable violators for comparable violations should be reason- 
ably uniform. ** From the beginning, the Judicial Officer has recognized 
that “[djisciplinary action taken under * * * [a regulatory] act should 
follow some general pattern, * * * so that one order will not be entirely 
out of line with another involving similar violations.” In re Watkins 
Commission Company, Inc., 4 Agriculture Decisions 395, 400 (1945). 
See, also, In re Arnold Fairbank, 27 Agriculture Decisions 1371, 1384 
(1968); In re Nolan E. Poovey, Jr., 27 Agriculture Decisions 1512, 1520- 


1522 (1968); In re Boone Livestock Company, Inc., 27 Agriculture Deci- 
sions 475, 503 (1968); In re Milton Silver, d/b/a Chambersburg Livestock 
Sales, 21 Agriculture Decisions 1438, 1452 (1962); In re American Fruit 
Purveyors, Inc., 30 Agriculture Decisions 1542, 1595-1596 (1971); In re 
Louis Romoff, 31 Agriculture Decisions 158, 177 (1972). * 


In determining whether one case is comparable to another, all of the 
relevant facts and circumstances must be considered, such as the nature 
of the violations, the nature of the respondents’ businesses, the 
respondents’ prior record as to violations, the deliberateness of the viola- 
tions, prior warnings given to the respondents, etc. 


** Inequality in judicial sentencing occurs “every day, often in different courtrooms in the 
same courthouse. Two boys fail to report for military induction — one is sentenced to five 
years in prison, the other gets probation and never enters a prison. One judge sentences a 
robber convicted for the third time to one year in prison, while another judge on the same 
bench gives a first offender ten years. One man far more capable of serious crime than 
another and convicted of the same offense may get a fine, while the less fortunate and less 
dangerous person is sentenced to five years in the state penitentiary.” Clark, Crime in 
America (1970), p. 224. There is no excuse for such erratic sanctions in administrative 
disciplinary proceedings before a single agency. 

** Accordingly, counsel should, in all cases, in their briefs and arguments, refer to relevant 
prior cases under the Act which should be considered in determining the appropriate sanc- 
tion to be imposed in the particular case, in the event a violation is found to have occurred. 
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Also, the goal of uniform sanctions for comparable violations necessar- 
ily applies only to contested cases. Consent orders issued without a hear- 
ing should be given no weight whatsoever in determining the sanction to 
be imposed in a litigated case. In a case where a consent order is agreed 
to by the parties, there is no record or argument to establish the basis for 
the sanction. It may seem less than appears warranted because of 
problems of proving the allegations of the complaint or because of 
mitigating circumstances not revealed to the Administrative Law Judge 
or the Judicial Officer. Other circumstances, such as personnel and 
budget considerations and the delay inherent in litigation, may also 
cause a consent order to seem less severe than appropriate. Conversely, a 
consent order may seem more severe than appears warranted because of 
aggravated circumstances not revealed by the complaint. 


In some cases, following the “deterrent policy” set forth above may 
lead to the imposition of a sanction more severe than the sanctions 
previously imposed under the Act for similar violations. If so, uniform- 
ity must yield to effectiveness. An effective sanction will be issued in 
such cases even if it is more severe than sanctions previously imposed 
for similar violations. In such circumstances, uniformity will be achieved 
only as to cases subsequent thereto. 


In other words, uniformity is a desirable goal; but it is not an absolute 
requirement. A respondent has no inherent right to a sanction no more 
severe than that applied to others. See Hiller v. Securities and Exchange 
Commission, 429 F.2d 856, 858-859 (C.A. 2); G. H. Miller & Company v. 
United States, 260 F.2d 286, 296 (C.A. 7), certiorari denied, 359 U.S. 
907. As the Court held in Butz v. Glover Livestock Comm'n Co., 411 
U.S. 182, 186: “We read the Court of Appeals’ opinion to suggest that 
the sanction was ‘unwarranted in law’ because ‘uniformity of sanctions 
for similar violations’ is somehow mandated by the Act. We search in 
vain for that requirement in the statute.” 


An agency is free to reconsider sanctions previously imposed without 
prior notice. Communications Comm'n v. WOKO, 329 U.S. 223, 228; 
Continental Broadcasting v. Federal Comm. Comm’n., 439 F.2d 580, 
582-584 (C.A. D.C.); N.L.R.B. v. Majestic Weaving Co., 355 F.2d 854, 
860 (C.A. 2); quoted with approval in Davis, Administrative Law 
Treatise (197° Supp.), § 17.08, p. 604. 


In Communications Comm'n v. WOKO, 329 U.S. 223, 228, the Court 
held: “Much is made in argument of the fact that deceptions of this 
character have not been uncommon and it is claimed that they have not 
been dealt with so severely as in this case. * * * The mild measures to 
others and the apparently unannounced change of policy are considera- 
tions appropriate for the Commission in determining whether its action 
in this case is too drastic, but we cannot say that the Commission is 
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bound by anything that appears before us to deal with all cases at all 
times as it has dealt with some that seem comparable.” 

Similarly, in Butz v. Glover Livestock Comm ’n Co., 411 U.S. 182, 187, 
the Court held that the “employment of a sanction within the authority 
of an administrative agency is thus not rendered invalid in a particular 
case because it is more severe than sanctions imposed in other cases.” 


As I stated in In re Sy B. Gaiber & Co., Ruling on Reconsideration, 31 
Agriculture Decisions 843, 850 (1972): 


In any case in which the Judicial Officer determines that the sanctions 
previously imposed for similar violations are not adequate under present cir- 
cumstances to effectuate the purposes of the regulatory program, a more severe 
sanction will be imposed in that case, rather than merely announcing that in 
future cases the sanction will be increased. An administrative agency is free to 
reconsider sanctions previously imposed without prior notice (see In re Louis 
Romoff, 31 Agriculture Decisions 158, 186, and cases cited therein), and such 
practice will be routinely followed. Persons who intentionally violate a regula- 
tory program are not playing a game under which they are entitled to consider 
the sanctions previously imposed for similar violations and determine whether 
they want to run the risk of detection and the imposition of such a sanction. 
They run the distinct risk that a more severe sanction will be imposed against 
them. 


To conclude this extended discussion as to the Department’s sanction 
policy, Congress has determined that there is a need for Federal regula- 
tion of the agricultural marketing system. To achieve the Congressional 
purposes with respect to the various remedial statutes administered by 
the Department, severe sanctions must be imposed for serious viola- 
tions. We have no reasonable alternative. “For whatever our opinion 
may be on the question of free versus controlled economy, there is no 
denying that ineffective regulation is the worst arrangement of them 
on.” ™ 


STAY ORDER — PENDING COURT APPEAL 


(No. 18,700) 


GOLD BELL — I & S JERSEY FARMS, INC. I&G Docket No. 65. Motion for 
stay order pending court appeal granted September 6, 1978, by 
Donald A. Campbell, Judicial Officer. 


** Andenaes, “General Prevention - Illusion or Reality?,” 43 The Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 184. 
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Horse Protection Act 


NAIMAN, ARLENE, and POLLY Stout. HPA Docket Nos. 62 
and 63. Showing and exhibiting a sored horse — 
Irritating chemical substance — use of, constituting 
cruel and inhumane treatment of animal — Sanc- 


(No. 18,701) 


In re ARLENE NAIMAN and POLLY STOUT. HPA Docket Nos. 62 and 63. 
Decided July 27, 1978. 


Sored Horse — showing and exhibition of — Irritating chemical substance 
— use of, constituting cruel and inhumane treatment of animal — Sanction 


Where respondents showed and exhibited a “sored” horse in violation of the Act as found 


herein, respondents are assessed therefor civil penalties of $500.00 each. 


John Vetne, for complainant. 
David N. Patterson, Willoughby, OH, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


These are consolidated administrative proceedings ' for the recovery 


' A default order against respondent, Arlene Naiman, HPA Docket No. 62, was entered on 
March 31, 1978. Qn the basis of the motion by counsel for respondent Arlene Naiman, and 
without objection from complainant, that order was vacated and the case reopened, and 
consolidated with the proceeding Jn re Polly Stout, HPA Docket No. 63. 
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of civil penalties under the Horse Protection Act of 1970 (15 U.S.C. 
1821, et. seq., hereinafter “the Act”), instituted by complaints filed on 
October 17, 1977 by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The com- 
plaints charge respondents with showing and exhibiting a “sored” horse 
at a horse show in violation of the Act and the regulations issued there- 
under (9 CFR 11.1, et seq., hereinafter “the regulations”). 


In answers filed with the Hearing Clerk, each respondent has denied 
the material allegations except to admit her name, residence, and status 
as owner or trainer of the horse known as Ebony’s Challenger. Respond- 
ents implicity acknowledged that the horse was shown, and inspected as 
alleged, but affirmatively averred that the horse’s forelegs were under 
treatment for prior injury. 


Hearing was held before me in Cleveland, Ohio, on April 25, 1978. 
John H. Vetne of the Office of the General Counsel, United States De- 
partment of Agriculture, Washington, D.C. appeared on behalf of com- 
plainant. David Patterson and Stephen J. Futterer, of Willoughby, Ohio, 
appeared on behalf of respondents. Briefing was completed on July 10, 
1978. 


PROPOSED FINDINGS OF FACT 


1. Respondent Arlene Naiman is an individual who: 
(a) Presently resides in San Diego, California. At the time of the 
violations alleged herein, November, 1974, she resided at 18616 Park- 
land Drive, Shaker Heights, Ohio 44120. 


(b) At all times material herein, was the owner and exhibitor of 
the horse “Ebony the Challenger”, also known as Ebony’s Challenger”. 


2. Respondent Polly Stout, is an individual who: 
(a) Resides in Newburry, Ohio. 


(b) At all times material herein, was trainer of the horse known as 
“Ebony’s Challenger”, and showed the horse at the Eighteenth Annual 
Southern Championship Charity Horse Show. 


3. The Eighteenth Annual Southern Championship Charity Horse 
Show, Montgomery, Alabama, was a horse show to which horses were 
moved “in commerce”, as that term is defined in the Act, it being admit- 
ted that Ebony’s Challenger was transported to Alabama from Ohio. 


4. The United States Department of Agriculture assigned two veterin- 
ary medical officers, Dr. H. E. Kendall and Dr. 0. J. Fox, to the 
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Eighteenth Annual Southern Championship Charity Horse Show, to de- 
tect and report violations of the Act. Both Dr. Kendall and Dr. Fox are li- 
censed and highly qualified veterinarians with specialized training and 
experience in examining horses to determine whether they have been 
subjected to “soring” agents, methods or devices as specified in the Act 
and regulations. 


5. Respondents entered, showed and exhibited the horse “Ebony’s 
Challenger” as entry No. 603 in class No. 16 on the evening of November 
13, 1974, at the Eighteenth Annual Southern Championship Charity 
Horse Show. 


6. Following the showing and exhibition of “Ebony’s Challenger” in 
class No. 16, the horse was physically examined by Dr. Fox and by Dr. 
Kendall, each whom independently observed and recorded the following 
findings: 


(a) The horse had light granulomas on both front feet, front and rear pasterns. 


(b) A small sensitive area was found on the anterior portion of the pastern of 
both front feet about 1 inch above the coronary band. 


(c) Examination of the rear pastern of the right front foot revealed a raw sensi- 
tive abrasion on the lateral surface of the heel. The abrasion was covered with a 
black greasy substance (ichthammol) for which a veterinary certificate was pro- 
duced. 


7. Dr. Fox further observed that the horse did not want its right foot 
handled (Complainant’s Exhibit No. 4), and Dr. Kendall observed,-on the 
front pasterns, “some irritation as evidenced by wearing away of outer 
layer of skin” (Complainant’s Exhibit No. 6). 


8. In the professional opinions of Dr. Fox and Dr. Kendall, each given 
separately, arrived at independently, and stated in terms of reasonable 
certainty, the sensitive areas on the anterior of both front feet, described 
in Finding 6 (b), supra, evidenced that the horse had been sored, as de- 
fined in the Act, by the application of an irritating chemical agent, caus- 
ing pain to the horse when walking or trotting, to affect its gait. In arriv- 
ing at this conclusion, Dr. Kendall and Dr. Fox took into consideration 
the fact that at the time of their examinations of the horse, its stance ap- 
peared normal. 


PROPOSED CONCLUSIONS AND BRIEF 


The testimony, exhibits, and pleadings in this proceeding reveal no 
dispute as to jurisdictional elements. Further, the status of respondents 
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as owner and trainer of the horse is not in question. The issue requiring 
resolution is the accuracy of the professional conclusions and objective 
findings made by USDA Veterinarians Dr. Fox and Dr. Kendall on the 
evening of November 13, 1974, after “Ebony’s Challenger” was shown in 
class No. 16 as entry No. 603 at the Eighteenth Annual Southern 
Championship Horse Show, Montgomery, Alabama. 


Drs. Fox and Kendall principally based their conclusions that the 
horse was sored upon their finding similarly located sensitive areas on 
the anterior (front) portion of both of the horse’s front feet. 


The violation is alleged to have occurred prior to the Act’s amendment 
on July 3, 1976 under which “a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs. . .” (15 USC § 1825 (d) (3), as amended by Pub. 
Law 94-360, § 7,90 Stat 918). 


However, the amendment merely reflected the previously recognized 
proposition that when small areas of sensitivity, the kind typically pro- 
duced by application of chemicals, are found on both of a horse’s front 
feet, accidental application is so unlikely that the burden of persuasion 
should properly shift to the one who so contends. See, In re: A.S. 
Holcomb, 35 AD 1165, 1173, fn 1. 


None of the hypotheses advanced on behalf of the respondents are 
plausible explanations for these bilateral reactions which are most con- 
sistent with the use of chemical irritants to improve the horse’s gait. The 
likelihood, for example, that wet sand would lodge under the collars at- 
tached to the horse’s front feet in such a way that each foot would have 
an almost identically located small area of sensitivity, requires bound- 
less credulity. And even the most credulous, would necessarily reject a 
theory dependent upon sand being wet when official weather reports, of- 
ficial notice of which is hereby taken, show no trace of precipitation on 
either the day of the show or the day before. 


The testimony of the USDA veterinarians that the horse was sored 
was in no sense equivocal. 


Respondents did call a highly qualified veterinarian to give rebuttal 
evidence. However, he did not examine the horse at the time of the show 
and his testimony, listing various factors and conditions which could ex- 
plain why a horse might appear to have been sored when it was not, was 
wholly speculative. His testimony does not directly meet or deal with the 
actual observations during the course of physical examinations at the 
scene, by the two USDA veterinarians. 


The only other testimony in contradiction of that of Dr. Fox and Dr. 
Kendall, was given by the respondents themselves who denied soring the 
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horse. In the absence of a plausible explanation for the abnormal, bilat- 
eral sensitivity observed when the horse was examined and no showing 
of improper motivation, flaw in memory, or inadequacy in examination 
techniques, on the parts of the USDA veterinarians, the testimony of 
Drs. Fox and Kendall is accepted as being more credible than the self- 
serving denials by respondents. 


Complainant has recommended that, on the basis that respondents 
have not previously been charged with a violation of the Horse Protec- 
tion Act, the full $1,000 penalty provided for by the Act not be imposed. 
Instead, complainant proposes that each respondent be assessed a civil 
penalty of $500.00. 


Penalties of this amount shall be imposed since this is consistent with 
the Department’s sanction policy. See In re Richard Wall, 35 AD 1516, 
1518 (1976). See also, In re: Edward Whaley and Wink Groover, 35 AD 
1519, 1527 (1976) as to Departmental policy respecting proceedings 
brought against a horse’s owner even where the owner may not have 
actual knowledge that the horse was sored. 


Each of the respondents, Arlene Naiman and Polly Stout, is assessed a 
civil penalty of $500, which shall be payable by certified check or money 
order to the Treasurer of the United States and forwarded to John H. 
Vetne, Attorney, United States Department of Agriculture, Room 
2014, South Building, Washington, D.C. 20250, within thirty (30) days 
from the date this order becomes effective. 


Copies of this order shall be served upon the parties, and this order 
shall become final * and effective thirty-five (35) days after service here- 
of upon respondent unless an appeal is filed pursuant to section 145 of 
the Rules of Practice (7 CFR section 1.145). 


Copies hereof shall be served upon the parties. 


* The Decision and Order became final September 4, 1978.—Ed. 
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control — exercise of, constituting ratification of pur- 
chase — Offsetting liability — failure to prove — Un- 
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(No. 18,702) 


GuS Z. LANCASTER STOCK YARDS, INC. v. MURLEEN WILLIAMS, TRENTON 
LIVESTOCK, INC., W. BRYAN HARGETT, GREENVILLE LIVESTOCK, INC. 
and DON C. FLOWERS & SON, INC., d/b/a KINSTON STOCKYARDS. P&S 
Docket No. 5330. Decided September 14, 1978. 


Jurisdiction — absence of in transaction at nonposted stockyard — 
Dismissal as to respondent Murleen Williams 


Where the Secretary is without jurisdiction in the transaction at Dunn, NC, a nonposted 
stockyard, the complaint against respondent Williams is dismissed. 


Security interest — reservation of by complainant — Transportation, com- 
mingling, and sale of unpaid-for animals at posted stockyard — Proceeds of 
sale — applied to prior debt — Wrongfully distributed proceeds — receipt 
and retention of with knowledge of adverse interest — Unjust practices — 
by market agency — nonentitlement to commission — Purchase 
prices and sale proceeds — failure to pay — Reparation awarded 


Where respondents Trenton Livestock, Inc., W. Bryan Hargett, Greenville Livestock, Inc., 
and Kinston Stockyards engaged in unjust practices in connection with transactions 
involving the pigs in issue as found herein, said respondents are jointly and 
severally liable to complainant for an amount of $2,645.75, for which reparation is 
awarded complainant against these respondents with interest. Also, respondents 
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Don C. Flowers & Son, Inc., d/b/a Kinston Stockyards, W. Bryan Hargett, and 
Greenville Livestock, Inc., are jointly and severally liable to complainant for 
$2,372.92, for which reparation is awarded complainant against said respondents 
with interest. And, respondents W. Bryan Hargett and Greenville Livestock, Inc., 
are jointly and severally liable to complainant for $4,061.82, for which reparation is 
awarded complainant with interest. 


(No. 18,703) 


MOUNT OLIVE LIVESTOCK MARKET, INC. v. MURLEEN WILLIAMS, 
TRENTON LIVESTOCK, INC., GREENVILLE LIVESTOCK, INC., and DON 
C. FLOWERS & SON, INC., d/b/a KINSTON STOCKYARDS. P&S Docket 
No. 5323. Decided September 14, 1978. 


Purchaser — actual — Admission of facts — by failure to file answer — 

Agency — absence of evidence of disclosure of prior to purchase — Unjust 

practice — failure to pay — Dismissal against Trenton, Greenville, and 
Kinston, by settlement — Reparation awarded against Williams 


Where respondents Trenton Livestock, Greenville Livestock, and Kinston Stockyards 
settled the complaint against them by payment to complainant of $19,000.00 in 
connection with the pigs purchased by respondent Williams, acting as a dealer, and 
sold by her to Trenton Livestock, the complaint of Mount Olive Livestock Market 
against Trenton Livestock, Greenville Livestock, and Kinston Stockyards is dis- 


missed. 


However, the settlement by those three respondents did not relieve respondent Wil- 
liams of liability as purchaser. Complainant claimed damages of $23,055.26. The 
net amount of damages unpaid is $4,055.26. Reparation of $4,055.26 is awarded 
complainant against respondent Murleen Williams with interest. 


(No. 18,704) 


MURLEEN WILLIAMS v. TRENTON LIVESTOCK, INC., DON C. FLOWERS & 
SON, INC., d/b/a KINSTON STOCKYARDS, and GREENVILLE LIVESTOCK, 
INC. P&S Docket No. 5324. Decided September 14, 1978. 


Jurisdiction — transaction at Mount Olive, a posted stockyard — Dominion 

and control — exercise of, constituting ratification of purchase — Off- 

setting liability — failure to prove — Unjust practice — failure to pay — 
Reparation awarded against respondent Trenton 


Where respondent Trenton Livestock failed to sustain its burden of proving an offsetting 
liability in connection with the pigs purchased by complainant Williams at Mount 
Olive, this respondent is liable to complainant for the balance of the unpaid pur- 
chase price thereof, $4,055.26. Reparation of $4,055.26 is therefore awarded com- 
plainant against respondent Trenton Livestock Inc. with interest. 


The complainant of Murleen Williams against respondents Kinston Stockyards and 
Greenville Livestock, Inc., is dismissed. 
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John J. Casey, Presiding Officer. 
J. Brian Scott, Rocky Mount, NC, for complainant Lancaster. 
Bruce Huggins, Lumberton, NC, for respondent/complainant Williams. 
George R. Kornegay, Jr., Mount Olive, NC, for complainant Mount Olive Livestock 
Market, Inc. 
Donald P. Brock, Trenton, NC, for respondents Trenton Livestock, Greenville Live- 
stock, Kinston Stockyards, and W. Bryan Hargett. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). On the basis that all three 
complaints contained allegations, in substance, that respondents other 
than Murleen Williams received livestock which had been purchased by 
Williams, and failed to pay therefor, the several actions were tried 


together, the actions continuing to be separate so far as concerns all 
aspects except the one of joint trial, and the rights of the litigants turn- 
ing on the pleadings and proof of their respective proceedings. See Am. 
Jur. 2d, Actions § 161. 


Docket No. 5330 


On February 9, 1976, Gus Z. Lancaster Stock Yards, Inc. (hereinafter 
Lancaster) filed a complaint against the following respondents: Murleen 
Williams, Trenton Livestock, Inc. (hereinafter Trenton), W. Bryan 
Hargett, Greenville Livestock, Inc. (hereinafter Greenville), and Don C. 
Flowers & Son, Inc. d/b/a Kinston Stockyards (hereinafter Kinston). Lan- 
caster alleged in substance that, on or about December 10, 1975, Wil- 
liams directed Lancaster to purchase one tractor-trailer load of pigs, that 
on the same day Lancaster did so, that, that evening, the pigs were 
picked up by trucks apparently belonging to respondent Trenton, that 
respondents later sold the pigs, and that Lancaster had not been paid for 
the pigs. Lancaster claimed reparation of $20,301.59. 


Copies of the Lancaster complaint and the investigation report pre- 
pared by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the rules of practice (9 C.F.R. 
§ 202.40) were served on respondent Williams on or before June 24, 
1976, on respondent Trenton on May 28, 1976, on respondent Hargett 
on February 18, 1977, on respondent Greenville on June 28, 1976, and 
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on respondent Kinston on May 28, 1976. A copy of the investigation re- 
port was served on complainant Lancaster on May 28, 1976. 


Respondent Trenton, Greenville and Kinston filed an answer on or be- 
fore June 24, 1976, alleging in substance that the Secretary under the 
Packers and Stockyards Act is without jurisdiction to determine the 
claim, that a civil action covering the same transaction had been 
instituted by complainant Lancaster against those respondents in the 
Superior Court of Nash County, North Carolina; that those respondents 
had authorized certain purchases of pigs by Williams but not the one of 
December 10, 1975; that those respondent had picked up the pigs pur- 
chased by Williams on that date only as a favor to Williams; that Wil- 
liams had been “fully satisfied for all the pigs;” and that those 
respondents owed no money to Lancaster. In their answer, those 
respondents requested an oral hearing. 


Respondent Hargett filed an answer on February 28, 1977 that, in 
substance, contained the same assertions and denials contained in the 
answer filed by respondents Trenton, Greenville and Kinston. In his an- 
swer, Hargett also requested an oral hearing. 


Docket No. 5323 
On March 1, 1976, Mount Oliver Livestock Market, Inc. (hereinafter 


Mount Olive) filed a complaint against the same respondents as in Dock- 
et Number 5330 except Hargett. Mount Olive alleged in substance that 
on December 3 and 10, 1975, Williams purchased feeder pigs from 
Mount Olive, that she in turn sold the pigs to Trenton, which paid 
Greenville and Kinston “in behalf of Murleen Williams,” and that Mount 
Olive had not been paid for the pigs. Mount Olive claimed reparation of 
$23,055.26. 


Copies of the Mount Olive complaint and the investigation report pre- 
pared by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the rules of practice (9 C.F.R. 
§ 202.40) were served on respondents Williams, Trenton and Greenville 
on May 27, 1976, and on respondent Kinston on May 28, 1976. A copy of 
the investigation report was served on Mount Olive on May 27, 1976. 


Respondents Trenton, Greenville and Kinston filed an answer alleging 
in substance that the Secretary under the Packers and Stockyards Act is 
without jurisdiction to determine the claim, that complainant Mount 
Olive could have joined in the civil action instituted by complainant Lan- 
caster against those respondents in the Superior Court of Nash County, 
North Carolina, or brought another action in the same court; that those 
respondents had authorized certain purchases of pigs by Williams, in- 
cluding the one of December 3, 1975, but not the one of December 10, 
1975; that those respondents had picked up the pigs purchased by Wil- 
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liams on December 10, 1975, only as a favor to Williams; that Williams 
had been “fully satisfied for all the pigs;” and that those respondents 
owed no money to Mount Olive. In their answer, those respondents re- 
quested an oral hearing. 


At the respective times of service of the copies of the Lancaster and 
Mount Olive complaints and investigation reports, respondent Williams 
was notified that an answer thereto should be filed within twenty (20) 
days after such service and that failure to file an answer would be 
deemed an admission of the allegations contained in the respective com- 
plaint, and the case file would be forwarded to the Office of the Secre- 
tary for the issuance of a default order without oral hearing, as provided 
in the rules of practice at 9 C.F.R. § 202.41 (d). No answer was filed by 
respondent Williams to either the Lancaster or the Mount Olive com- 
plaint. 


Docket No. 5324 


On March 22, 1976, Murleen Williams filed a complaint against 
respondents Trenton, Kinston and Greenville. Williams alleged in sub- 
stance that on or about December 1, 1975, respondents made an agree- 
ment to employ her to purchase pigs, the profit if any on resale to be 
shared; that pursuant thereto, on December 1, 3, 8, and 10, 1975, she 


purchased a total of 1,040 pigs for a total of $59,497.55 from Lancaster 
and Mount Olive in her name; that respondents took delivery of the pigs 
at the markets and transferred them to an unknown destination; and 
that she had been reimbursed only in the amount of $10,550.00. 
Williams claimed reparation of $48,947.55. 


Copies of the Williams complaint and the investigation report pre- 
pared by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the rules of practice (9 C.F.R. 
§ 202.40) were served on respondents on May 24, 1976. A copy of the 
investigation report was served on Williams as complainant on the same 
day. 


Respondents filed an answer alleging in substance that the Secretary 
under the Packers and Stockyards Act is without jurisdiction to 
determine the claim, that Williams could have asserted her claims 
against the respondents in the civil action instituted by complainant 
Lancaster against Williams and the respondents in the Superior Court of 
Nash County, North Carolina; that Hargett as President of Trenton had 
authorized the purchases of December 1 and 3 but not the others; that 
respondents had picked up the pigs purchased on December 8 and 10 
only as a favor to Williams; that Williams had been “fully satisfied, in 
full, for all the pigs;” and that the respondents owed no money to Wil- 
liams, but, to the contrary, Williams was indebted to them. In their 
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answer, the respondents requested an oral hearing. 


An oral hearing as requested was held in Mount Olive, North Carolina 
on June 7, 1977, before Saul Schultz of the Office of the General Coun- 
sel of this Department. Complainant Lancaster was represented by J. 
Brian Scott, Esq., Rocky Mount, North Carolina; complainant Mount 
Olive was represented by George R. Kornegay, Jr., Esq., Mount Olive, 
North Carolina; Williams was represented by Bruce W. Huggins, Esq., 
Lumberton, North Carolina; and respondents Trenton, Greenville, 
Kinston and Hargett were represented by Donald P. Brock, Esq., Tren- 
ton, North Carolina. Williams, Hargett, and one witness testified, and 
one exhibit was received. A brief was later filed on behalf of complainant 
Lancaster. 


After the hearing was called to order, Mr. Kornegay and Mr. Brock an- 
nounced that a settlement had been reached between complainant 
Mount Olive and respondents Trenton, Greenville and Kinston, and that 
Mount Olive accepted $19,000.00 in full settlement of all claims against 
those respondents but without relieving Williams of any liability. 


FINDINGS OF FACT 


1. Complainant Gus Z. Lancaster Stock Yards, Inc., a corporation, at 
all times material herein was engaged in business as a market agency 
buying and selling livestock on commission, and as a dealer, buying and 
selling livestock for its own account, in commerce. That complainant 
was operating on a stockyard of the same name at Rocky Mount, North 
Carolina, which was posted as subject to the Act, 24 F.R. 4107, and ona 
facility at Dunn, North Carolina, which was not so posted. That com- 
plainant was so registered under the Act with the Secretary of Agricul- 
ture. 


2. Complainant Mount Olive Livestock Market, Inc., a corporation, at 
all times material herein was engaged in business as a market agency 
buying and selling livestock on commission, and as a dealer buying and 
selling livestock for its own account, in commerce, operating on a posted 
stockyard of the same name subject to the Act at Mount Olive, North 
Carolina, and was so registered under the Act with the Secretary of 
Agriculture. 


3. Murleen Williams, complainant in Docket No. 5324 and respondent 
in Dockets Nos. 5323 and 5330, at all times material herein was engaged 
in business as a market agency buying livestock on commission, and as a 
dealer, buying and selling livestock for her own account, in commerce, 
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with her principal place of business at Greensboro, North Carolina, and 
was so registered under the Act with the Secretary of Agriculture. 


4. Respondent Trenton Livestock, Inc., a corporation, at all times 
material herein was engaged in business as a dealer, buying and selling 
livestock for its own account in commerce, with its principal place of 
business at Trenton, North Carolina, and was so registered under the 
Act with the Secretary of Agriculture. 


5. Respondent Greenville Livestock, Inc., a corporation, at all times 
material herein was engaged in business as a market agency selling live- 
stock on commission, in commerce, operating on Greenville Live Stock 
Sales, a posted stockyard subject to the Act at Greenville, North 
Carolina, and was so registered under the Act with the Secretary of 
Agriculture. 


6. Respondent Don C. Flowers and Son, Inc., d/b/a Kinston Stock- 
yards, a corporation, at all times material herein was engaged in busi- 
ness as a market agency selling livestock on commission, in commerce, 
operating on Kinston Stockyards, a posted stockyard subject to the Act 
at Kinston, North Carolina, and was so registered under the Act with 
the Secretary of Agriculture. 


7. W. Bryan Hargett, respondent in Docket No. 5330, at all times 
material herein, was the President of respondent Trenton and the owner 
of 98 percent of its stock, the President of respondent Greenville and the 
owner of 94 percent of its stock, the owner of 100 percent of the stock of 
respondent Don C. Flowers and Son, Inc. d/b/a Kinston Stockyards, and 
engaged in business as a dealer, buying and selling livestock in com- 
merce as the agent of respondents Trenton and Greenville. He was not 
registered under the Act. 


8. On December 1, 1975, Williams owned money to Hargett or his 
firms, and Williams and Hargett met. 


9. Thereafter, on the following days of the same month, Williams pur- 
chased pigs as follows: 


Day Seller Number Price 
1 Lancaster 155 $ 9,603.93 
3 Mount Olive $15,926.53 
8 Lancaster $ 6,561.77 
10 Lancaster 3 $20,301.59* 


10 Mount Olive 7 $ 7,128.73 


*The above figure includes $25.00 paid to a man to stay at the facility, 
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on which the pigs were purchased, until they were removed late that 
night. 


10. For the pigs sold by Lancaster on the first and the eighth, Lan- 
caster received payment. For the pigs sold by Mount Olive on the third, 
and the pigs sold by Lancaster on the tenth, payment instruments were 
drawn but were refused payment by the bank on which they were drawn, 
for insufficient funds. For the pigs sold by Mount Olive on the tenth, no 
payment instrument was drawn. 


11. All the pigs were removed from the facilities on which they were 
purchased, by trucks of a firm owned by Hargett, and taken to a farm in 
the same State owned by Hargett, where they were commingled, and fed 
and cared for, with no charge to any other person for the expense 
thereof. Entries were made in the records of respondent Trenton show- 
ing all the pigs as received by Trenton. Lancaster’s invoices, for the pigs 
it sold on December 10, were removed with those pigs. 


12. Some of the pigs purchased before the tenth were resold before 
the tenth. However, all the pigs purchased on the tenth remained on 
Hargett’s farm until the 29th. 


13. On December 29, 1975, an officer of Lancaster informed Hargett 
that the pigs sold by Lancaster on December 10 were unpaid for. That 
same day, Greenville resold 242 of the pigs in five transactions on the 
posted stockyard on which it operates. The proceeds of such resales were 
distributed or accounted as follows: 


$ 24.20 “Ear Tags” 
To “Insurance” 


6,735.57 Greenville ($754.48 as commissions and $5,981.09 
on account of Williams’ debt) 


4,387.35 Trenton (on account of Williams’ debt) 


3,934.92 Kinston (on account of Williams’ debt) 


$15,089.59 Total 


14. In various transactions between February 9 and April 14, 1976, 
Trenton resold all the remaining pigs except for some that died. 


15. Each complaint was filed within ninety days of accrual of the 
cause of action alleged in it. 
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CONCLUSIONS 


Docket 5330, the Lancaster complaint. 


It is undisputed that on December 10, 1975 Williams contacted an 
agent of complainant Lancaster and ordered pigs, Lancaster purchased 
357 pigs on a facility at Dunn, North Carolina, the agreed price was 
$20,301.59, and Lancaster has received none of it. It is further undis- 
puted that, late that night, those pigs were removed from the facility at 
Dunn by trucks of a firm owned by Hargett, and transported to a farm 
owned by Hargett in the same State. On that farm, they were com- 
mingled with other pigs sold to Williams by Lancaster and Mount Olive, 
and they remained until December 29. 


The facility at Dunn was not a posted stockyard at the times material 
herein, and the record contains no evidence of the source of the pigs, 
from where they came to Dunn. Nor does the record contain any 
evidence that that facility would be a stockyard as defined in the Act 
notwithstanding that it was not posted. The record shows that, after 
leaving Dunn, the pigs went to Hargett’s farm in the same State and re- 
mained there at least nineteen days. Thus, the record contains no basis 
to conclude that that December 10 transaction was in “commerce” as de- 
fined in the Act or otherwise subject to Federal jurisdiction. 


The transactions involved in this proceeding took place before the 
1976 Amendment of the Act, P.L. 94-410. 


The record showing that we have no jurisdiction over the transaction 
in which complainant Lancaster sold pigs on December 10 to Williams 
on the facility at Dunn, Lancaster’s complaint must be dismissed as to 
Williams notwithstanding her failure to answer. However, as will be 
seen from the following, the other respondents against whom Lancaster 
complained are liable to Lancaster, and we have jurisdiction to order 
them to pay Lancaster, on a different basis. 


It is further undisputed that complainant Lancaster, after the 
December 10 sale, promptly drew a draft on Williams’ account for the 
agreed purchase price and deposited it for collection. Some time there- 
after, but before December 29, complainant Lancaster received notice 
that the draft was drawn on insufficient funds. Wiliams requested John 
T. Resico, Secretary-Treasurer of Lancaster, to call her bank and request 
holding the draft for a time, and Resico did so. 


If Resico intended by this request to extend credit, Lancaster had an 
interest in the pigs adverse to that of Hargett and his firms. Lancaster's 
invoices for those pigs (Exhibit 7 to the investigation report), which were 
removed with the pigs, contain the printed legend, “The Purchaser of 
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Live Stock listed below agrees that the title of said Live Stock shall be re- 
tained by the LANCASTER STOCK YARD, until draft or check has 
been paid.” This would have the effect of a reservation of a security 
interest under U.C.C.§ 2-401 (1). 


If Resico still considered the December 10 transaction to be a cash sale 
and made this request because it seemed likely to result in payment 
more quickly than any other action he might take under the circum- 
stances, U.C.C. § 2-507 (2) would defeat the purchaser’s right to retain 
or dispose of the pigs. 


It is further undisputed that, on December 29, Resico telephoned 
Hargett, knowing that on December 10 the pigs had been removed by 
Hargett’s trucks, but not knowing where they had been transported, and 
told Hargett that the pigs had not been paid for. Hargett’s testimony (Tr. 
100) indicates that he knew this before that phone call. That same day, 
Hargett caused 242 of the pigs, sold to Williams by Lancaster and Mount 
Olive and commingled on his farm, to be sold by Greenville in five trans- 
actions on the posted stockyard on which it operates (Exhibits 12, 13 and 
14 of the investigation report), and caused the proceeds of those sales to 
be distributed or accounted as set forth above in Finding of Fact 13. 


It is undisputed that the 357 pigs, sold by Lancaster to Williams on 
December 10 and unpaid for, would be included in the total of 592 pigs, 
which Hargett’s testimony shows were sold on December 29 and thereaf- 
ter, having been sold to Williams in December by Lancaster and Mount 
Olive and commingled on his farm. On this basis, we believe it is appro- 
priate to compute the proportion, of the 242 pigs sold by Greenville on 
December 29, which had been sold by Lancaster to Williams on Decem- 
ber 10 and were unpaid for, as 357/592. On that basis, we compute the 
proportion, of the proceeds of those December 29 sales by Greenville, 
which represents pigs sold by Lancaster to Williams on December 10 and 
unpaid for, as follows: 

Received by Total 357/592 
Greenville $ 6,735.57 $4,061.82 
Trenton $ 4,387.35 $2,645.75 
Kinston $ 3,934.92 $2,372.92 
Total $15,057.84 $9,080.49 


The transactions of Greenville on the posted stockyard on which it op- 
erates were subject to Federal jurisdiction and to regulation under the 
Act. Stafford v. Wallace, 258 U.S. 495. Also, the disposition of the 
proceeds thereof was subject to Federal jurisdiction and to regulation 
under the Act. United States v. Donahue Bros., 59 F.2d 1019 (8th Cir., 
1932). 


Whether on December 29 Hargett believed that Lancaster had ex- 
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tended credit for the pigs sold at Dunn on December 10, or that they had 
been sold for cash with no extension of credit, it is undisputed that he 
knew that those pigs were unpaid for. As previously stated, the invoices 
for those pigs had been removed with the pigs and contained the printed 
legend discussed above. Thus, in either case he knew of Lancaster’s ad- 
verse interest in the pigs. Greenville, Trenton, and Kinston thus knew of 
it through him. Allied Mutual Insurance Company v. Roberson, 220 F. 
Supp. 25 (E.D.S.C., Col. Div., 1963). 


We have held before that a market agency’s applying proceeds of sale 
of consigned livestock, on account of a prior debt of the consignor, with 
either knowledge of an adverse interest in the livestock, or timely notice 
of sufficient facts to cause a reasonably prudent person to make a fur- 
ther investigation to ascertain whether there was an adverse interest in 
the livestock, is an unjust practice in violation of section 307 of the Act 
(7 U.S.C. 208). Frank v. Foster, 35 A.D. 1575 (1976) and cases cited 
therein. The same rule applies in this case, in that, if Williams was not 
the consignor of the 242 pigs sold on December 29 by Greenville, never- 
theless she had bought them and had not paid for them, and Greenville 
through Hargett obtained them knowing this, and the proceeds of the 
sale were applied on account of her prior debt. See also Anno: Auction- 
eer—Liability for Conversion, 96 A.L.R.2d 208. 


We have also held that a market agency is not entitled to a commission 
in a transaction in which it violates the Act. Farrel L. Sternes, 34 A.D. 
1103 (1975), and cases cited therein. 


Accordingly, Greenville will be ordered to pay to complainant Lancas- 
ter, of the proceeds, the entire proportion which represents pigs sold by 
Lancaster to Williams on December 10, as explained above, or 
$9,080.49. 


Hargett personally will be held liable jointly and severally with Green- 
ville for the same amount. Although he was not registered as a market 
agency or dealer, it is clear from the record that he was engaged in the 
business of buying and selling livestock as the agent of Greenville and 
Trenton as vendor or purchaser, if not also of Kinston, and as such was a 
dealer as defined in section 301 of the Act (7 U.S.C. 201) and subject to 
the reparation provisions of the Act. Acting as president of the corpo- 
rate respondent Greenville, he caused Greenville to make the wrongful 
disposition of the proceeds of resale of pigs sold by complainant Lancas- 
ter to Williams on December 10 and unpaid for. 19 Am.Jur.2d, Corpora- 
tions §§ 1382, 1384, 1389, 1391; Levi v. Schwartz, 36 A.L.R.2d 1241 at 
1250 (Md., 1953); Anno: Corporate Conversion—Liability, § 6[c], 29 
A.L.R.3d 660 at 671 et seg. Hargett’s action involving positive wrongdo- 
ing, we find it to be an unjust practice in violation of section 307 of the 
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Act (7 U.S.C. 208). See Mid-So. Order Buyers v. Tige Enterprises, 34 
A.D. 1691 (1975). 


Trenton and Kinston will each be held jointly and severally liable with 
Greenville and Hargett for that part of the proceeds which it received, 
knowing through Hargett of the wrong done to Lancaster in the resale 
and the application of the proceeds. Allied Mutual Insurance Company 
v. Roberson, supra; Rodi Boat Company v. Provident Tradesmens Bank 
& Trust Co., 236 F. Supp. 935 (E.D.Pa., 1964), affd. 339 F.2d 259 (3rd 
Cir., 1964); Sterling v. Blackwelder, 383 F.2d 282 (4th Cir., 1967); see 
also United States v. Goldfield Corporation, 384 F.2d 669 (10th Cir., 
1967). Trenton’s and Kinston’s retention of proceeds, with knowledge of 
the wrong done to Lancaster, must be construed as an unjust practice in 
violation of section 307 of the Act (7 U.S.C. 208). Mid-So. Order Buyers 
v. Tige Enterprises, supra. 


With respect to the rest of the pigs sold by Lancaster to Williams on 
December 10, the record contains no evidence that they were resold in 
“commerce” as defined in the Act or otherwise subject to Federal juris- 
diction. Hargett testified that they were resold by Trenton, which is a 
dealer, the principal place of business of which is not a posted stockyard. 
The record contains no evidence of where those pigs went upon such re- 
sale by Trenton, nor does it contain any evidence that that place of busi- 
ness would be a stockyard as defined in the Act notwithstanding that it 
was not posted. 


Complainant Lancaster’s Exhibit 1 shows that that complaint ob- 
tained a judgment in a civil action in State court against the same re- 
spondents, based on the same sale of December 10, 1975, as is involved 
herein. Under the provision in section 308 of the Act (7 U.S.C. 209), 
“this section shall not abridge or alter the remedies now existing at com- 
mon law or by statute, but the provisions of this Act are in addition to 
such remedies,” neither that proceeding nor this one is abated by the in- 
stitution or the pendency of the other. However, Lancaster can recover 
damages only once on the same cause of action. See Gooding Livestock v. 
C. Kimbrough, 32 A.D. 1811 (1973) and authorities cited therein at p. 
1815. 


Docket 5323, the Mount Olive complaint. 


The failure of respondent Williams to file an answer within the speci- 
fied time limit is deemed an admission of the allegations of Mount 
Olive’s complaint (9 CFR § 202.41 (c) and (d) ). Thus, respondent Wil- 
liams is deemed to have admitted in substance that, acting as a dealer as 
defined in the Act, on the posted stockyard on which complainant Mount 
Olive operates, on December 3 and 10, 1975, she purchased feeder pigs 
sold by Mount Olive for a total of $23,055.26 and failed to pay for them. 
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We have held many times that failure to pay the agreed price of live- 
stock purchased in commerce is an unjust practice in violation of section 
307 of the Act (7 U.S.C. 208). Frank v. Foster, supra; Mid-So. Order Buy- 
ers v. Tige Enterprises, supra. There is no evidence of disclosure to com- 
plainant Mount Olive, prior to such transactions, of any principal for 
whom she was acting as an agent therein. 


Complainant Mount Olive having acknowledged receipt of $19,000 of 
that sum from the other respondents upon settlement with them, re- 
spondent Williams will be ordered to pay to Mount Olive the balance of 
that sum or $4,055.26. 


Docket 5324, the Williams complaint. 


Williams testified in substance (Tr. 46 et seg., 105 et seq.) that her 
purchases in issue in these proceedings were on orders from Hargett, 
acting for his firms, and that the December 10 purchases were made on 
an order communicated for Hargett by one Delmas Sanders. This was 
not corroborated, but was not contradicted either. Hargett testified; 
Sanders did not. 


It is undisputed that all the pigs in question were removed from the 
facilities of Lancaster and Mount Olive by trucks of a firm owned by 
Hargett and taken to a farm owned by Hargett, that they were fed and 
cared for there with no charge to any other person for the expense there- 
of, and that they were disposed of at the direction and in the judgment 
of Hargett with no request to any other person for instructions. It is 
further undisputed that they were entered in the records of respondent 
Trenton as received by that firm (Exhibit 8 of the investigation report). 


We have in the past held such exercise of dominion and control over 
livestock received, whether or not ordered, to constitute a ratification of 
a purchase for the recipient’s account, rendering the recipient liable to 
the person who purchased them for the full amount of the purchase price 
plus expenses and commission, failure to pay which is an unjust practice 
in violation of section 307 of the Act (7 U.S.C. 208). Grossnickle v. Mor- 
rison, Inc., 33 A.D. 634 (1974) and cases cited therein. 


As previously stated, the record shows that we have no jurisdiction 
over the transaction of December 10 in which Lancaster sold livestock to 
Williams on the non-posted facility at Dunn, North Carolina. However, 
the facility at Mount Olive was posted and hence the purchases made by 
Williams on that facility were in “commerce” as defined in the Act, and 
subject to federal jurisdiction and to regulation under the Act. Stafford 
v. Wallace, supra. 


Accordingly, we must hold that Williams as a complainant estab- 
lished, prima facie, that respondent Trenton is liable to her for the un- 
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paid balance of the purchase price of the livestock involved herein which 
she purchased on the posted facility at Mount Olive, failure to pay which 
is an unjust practice in violation of section 307 of the Act (7 U.S.C. 208). 


It is undisputed that Williams, as of December 1, 1975, owed some- 
thing to Hargett or his firms, but it is not clear how much she owed to 
each of them. She testified (Tr. 21 et seq.): 


Q. I believe, as of December 1, 1975, you also testified that you had borrowed 
from Trenton Livestock an amount of $4,000.00 one time. Is that correct? 


A. Yes, sir. 


And that you had borrowed from them and owed them at that—Trenton 
Livestock at that time—$18,000.00? 


.. +65 SE. 
. The $4,000.00 check—who was it drawn on? 


. All I know is that both times I borrowed the money from Mr. Hargett. His 
checks—in a business check that he gave me, was Trenton. 


It was Trenton Livestock—those checks? 


. The first $4,000.00—he told me there was no hurry in paying it back, but 
then the $18,000.00 I owed him—but I borrowed the money directly from 
Mr. Hargett. 


But the checks were drawn on Trenton Livestock? 
.- Yessir, 


At that same time, you also owed some money to Greenville Livestock and 
to Kinston Stockyards, did you not? 


. Yes, sir, but not near that amount that I am charged with. 


Q. Well, you were charged with owing Kinston Stockyards $23,859.04. What 
do you say that you owe? 


. I say I owe Greenville and Kinston together somewhere in the neighbor- 
hood of $9,000.00 total for the simple reason that a lot of those pigs—Mr. 
Delmas Sanders bought pigs to hold the market up. 


He would sit there and bid them off himself. He is the auctioneer. When 
somebody would bid on them, he would bid them off himself. He had asked 
me to try to get rid of them for him. I did on several occasions, but they 
were charged to me whether I got rid of them or not. 


She also testified (Tr. 45 et seq.): 


Q. Mrs. Williams, I believe you testified that, on or before December 1, 1975, 
that you were indebted to Mr. Hargett or Trenton for some $22,000.00. Is 
that correct? 





WILLIAMS v. TRENTON LIVESTOCK 
Cite as 37 A.D. 1386 


A. Yes, sir. 


. Mr. Harvey [Hargett?], of course, was aware of the fact you owed him that 
money. That is true, too, is it not? 


A. Yes, sir. He was. 


Q. You are also indebted to Greenville and Kinston, I believe you said, for 
some $9,000.00. I assume Mr. Hargett was aware that you were indebted 
for that amount of money. Is that correct? 


. Mr. Hargett was aware of that and, possibly, of the mistaken amount they 
have down there. He might not know anything about this, but I know for a 
fact that I do not owe them that money. I can prove it, if necessary. 


Q. The point is, Mrs. Williams, that somewhere around December 1, 1975, Mr. 
Hargett or his companies were owed by you some $31,000.00? 


A. Yes, sir. 


This is confusing, not only as to what she owed on December 1, 1975, 
but what she owed after the transactions involved herein, and to whom. 


Hargett’s testimony is also confusing on this issue. He testified (Tr. 
90-91), about a check for $10,550 which he issued to Williams on 
December 23, 1975, that it “was what we figured that we would owe her 
in the end, with good luck in selling all of the pigs,” but that, after all the 
transactions involved herein, she owed $78.21 to Kinston and $980.35 
to Greenville. These figures agree with Kinston’s and Greenville’s ledger 
pages for their accounts receivable from Williams (Exhibits 19 and 21, 
investigation report). He did not testify to the balance, whether debit or 
credit, of Williams’ account with Trenton after those transactions, nor 
does the record show such balance, or the disposition of the proceeds of 
the sales in February, March and April, 1976, of pigs which had been 
sold to Williams by Lancaster and Mount Olive in December, 1975, 
which had not been paid for, and which had been commingled on Har- 
gett’s farm. Also, Mount Olive acknowledged receipt of $19,000 in the 
settlement with Hargett’s firms, but the record does not show who paid 
it. 


Williams having, as previously explained, established prima facie that 
respondent Trenton is liable to her for the unpaid balance of the pur- 
chase price of the livestock involved herein which she purchased on the 
posted facility at Mount Olive, the burden must be imposed on Trenton 
to establish the offsetting liability, of Williams to it, which it asserted. 
United States v. Poland, 251 U.S. 221, 227-8, and cases cited therein at 
228; Sohler v. Clark, 33 A.D. 654 (1974). 


On such a confusing record, we cannot find either the amount of Wil- 
liams’ offsetting liability to Trenton, or even that any such liability re- 
mains after all the transactions involved herein. The burden being on 
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Trenton to establish such liability, and such liability not being possible 
to find from the record, we cannot credit Trenton with it. 


Accordingly, Trenton will be ordered to pay to Williams the same 
amount which Williams will be ordered to pay to Mount Olive. 


Williams’ complaint was filed on March 22, 1976. She testified (Tr. 48) 
that Hargett told her on or about December 23, 1975, 90 days before 
March 22, 1976, when he gave her a check for $10,550, that “he had not 
received the money out of the pigs himself, and that he would give me 
some money as quickly as he could get it.” Hargett did not contradict 
this although he had adequate opportunity to do so. Before that, Hargett 
had received and negotiated a check for $10,755 payable to “William 
Livestock” from a party in Pennsylvania to whom some of the pigs 
purchased before December 10 had been resold (Exhibits 15 and 16 to 
the investigation report). It is clear from this that either Hargett con- 
cealed from Williams for a time that his firms would not reimburse her 
as appropriate, or Williams extended credit to Hargett’s firms for a rea- 
sonable time. In either case, Williams’ cause of action against Hargett’s 
firms did not accrue and the 90 day period of limitations did not begin to 
run until Williams knew or should have known that Hargett’s firms 
would not reimburse her as appropriate, or a reasonable time elapsed. 
Williams’ complaint having been filed 90 days after that conversation, 
we find that it was filed within 90 days of accrual of the cause of action 
alleged therein, without the need to decide exactly when the cause of ac- 
tion accrued. See Frank Novy v. Western Iowa Farms Co., 33 A.D. 23 
(1974) and Sitting Bull v. Shol, 32 A.D. 1479 (1973). See also Glus v. 
Brooklyn Eastern Terminal, 359 U.S. 231. 


As previously stated, at the times material herein Williams, Hargett, 
and Trenton were each a dealer as defined in the Act. The Secretary has 
jurisdiction to issue a reparation order against a dealer. At the times 
material herein, sections 308 and 309 of the act (7 U.S.C. 209, 210) pro- 


vided in pertinent part as follows: 


Sec. 308. (a) If any * * *dealer* * * violates any of the provisions of [section 
307] * * * he shall be liable to the person or persons injured thereby for the 
full amount of damages sustained in consequence of such violation. 


(b) Such liability may be enforced either (1) by complaint to the Secretary as 
provided in section 309,* * * * 


Sec. 309. (a) Any person complaining of anything done or omitted to be done 
by any * * * dealer (hereinafter in this section referred to as the “defendant”) 
in violation of the provisions of sections 304, 305, 306, 307, * * * may, at any 
time within 90 days after the cause of action accrues, apply to the Secretary by 
petition* * * * 


a @. 4 
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(e) If after hearing on a complaint the Secretary determines that the com- 
plainant is entitled to an award of damages, the Secretary shall make an order 
directing the defendant to pay to the complainant the sum to which he is en- 
titled on or before a day named. 


Section 307 of the Act (7 U.S.C. 208) provided, and still provides, in 
pertinent part, “every unjust, unreasonable, or discriminatory * * * 
practice is prohibited and declared to be unlawful.” In sections 304, 305, 
306, and 307, the sections referred to in sections 308 and 309 at the 
times material herein, that is the only provision which can be violated by 
a dealer. 


As previously stated, actions of respondent Williams, Hargett, and 
Trenton, in dispute herein, have been found to constitute unjust prac- 
tices in violation of that clause of section 307. See Hays Livestk. Com n. 
Co., Inc. v. Maly Livestk. Com’n. Co., Inc., 498 F.2d 925, 33 A.D. 1122 
(10th Cir., 1974), and Neugebauer v. Ryken, 34 A.D. 1712 (U.S.D.C., 
D.S.D., S.D., 1975), on the authority of the Secretary to determine what 
shall constitute an unjust practice within the meaning of the Act. 


For more than 30 years reparation awards have been issued against 
dealers who have committed unjust practices in violation of section 307 
of the Act. See, e.g., Independent Order Buying Co. v. B. J. Shemwell, 6 


A.D. 527 (1947); Scannell-Cochran Comm. Co. v. O. J. Jones, etc., 9 
A.D. 1199 (1950). The long-standing interpretation of the statutory 
provisions comports with the Congressional purpose and harmonizes the 
Act by according equitable treatment to all persons subject to the regula- 
tory scheme under Title III of the Act. 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 1953 
(5 U.S.C., 1976 Ed., Appendix p. 764). It constitutes “an order for the 
payment of money” within the meaning of section 309 (f) of the Act (7 
U.S.C. 210). 


Under that section if the respondents who are ordered herein to pay 
money do not comply with this order within the time limit in this order, 
the complainants to whom they are ordered herein to pay money may 
within one year of the date of this order file in the District Court of the 
United States for the District in which they reside or in which is located 
the principal places of business of such respondents, or in any State 
Court having general jurisdiction of the parties, petitions setting forth 
briefly the causes for which they claim damages and this order in the 
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premises.* That section further provides that such a suit in the District 
Court shall proceed in all respects like other civil suits for damages ex- 
cept that the findings and orders herein shall be prima facie evidence of 
the facts herein stated, and the petitioners shall not be liable for costs in 
the District Court nor for costs at any subsequent stage of the proceed- 
ings unless they accrue upon their appeal. That section further provides 
that if the petitioners finally prevail, they shall be allowed reasonable at- 
torneys’ fees to be taxed and collected as part of the costs of suit. 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On respondents’ right to judicial review hereof see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). On 
complainants’ right to judicial review hereof, see United States v. I.C.C., 
337 U.S. 426. 


The Lancaster complaint is hereby dismissed as to Williams only. 


Within thirty days of the date hereof, respondents Trenton Livestock, 
Inc., W. Bryan Hargett, and Greenville Livestock, Inc. shall jointly and 
severally pay to complainant Gus Z. Lancaster Stock Yards, Inc. the sum 
of $2,645.75, together with interest thereon at the rate of 8 percent per 
annum from February 1, 1976, until paid. 


Within thirty days of the date hereof, respondents Don C. Flowers & 
Son, Inc. d/b/a Kinston Stockyards, W. Bryan Hargett, and Greenville 
Livestock, Inc. shall jointly and severally pay to complainant Gus Z. Lan- 
caster Stock Yards, Inc. the sum of $2,372.92, together with interest 


thereon at the rate of 8 percent per annum from February 1, 1976, until 
paid. 


Within thirty days of the date hereof, respondents W. Bryan Hargett 
and Greenville Livestock, Inc. shall jointly and severally pay to com- 
plainant Gus Z. Lancaster Stock Yards, Inc. the sum of $4,061.82, 


* It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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together with interest thereon at the rate of 8 percent per annum from 
February 1, 1976, until paid. 


The Mount Olive complaint is hereby dismissed as to respondents 
Trenton, Greenville, and Kinston only. 


Within thirty days of the date hereof, respondent Murleen Williams 
shall pay to complainant Mount Olive Livestock Market, Inc. the sum of 
$4,055.26, together with interest thereon at the rate of 8 percent per 
annum from February 1, 1976, until paid. 


The Williams complaint is dismissed as to respondents Kinston and 
Greenville only. 


Within thirty days of the date hereof, respondent Trenton Livestock, 
Inc. shall pay to complainant Murleen Williams the sum of $4,055.26, 
together with interest thereon at the rate of 8 percent per annum from 
February 1, 1976, until paid. 


Copies hereof shall be served on the parties. 





(No. 18,705) 
In re PAT PARISH. P&S Docket No. 5463. Decided June 9th, 1978. 


Accounts and records — incomplete or incorrect — Custodial account for 

shippers proceeds — deficiencies in — failure to maintain in conformity 

with the regulations — Checks or drafts — insufficient funds — failure to 

pay when due — Net proceeds — failure to remit — Admission of facts — by 
failure to file answer — Sanction 


Where respondent violated the Act and the regulations in connection with his operations as 
a market agency thereunder as found herein, respondent is ordered to cease and de- 
sist from said violations. Further, respondent is suspended as a registrant under the 
Act for 30 days and thereafter until the deficit in his custodial account is 
eliminated. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), here- 
inafter referred to as the Act, instituted by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent has wil- 
fully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Pat Parish, hereinafter referred to as the respondent, is an in- 
dividual doing business as Pittsburg Livestock Commission Co., with his 
principal place of business located at Pittsburg, Texas, and with the 
mailing address of P.O. Box 337, Pittsburg, Texas 75686. 


(b) Respondent at all times material herein was engaged in the 
business of conducting and operating the Pittsburg Livestock Commis- 
sion Co., a posted stockyard under and subject to the provisions of the 
Act, hereinafter referred to as the stockyard. 


(c) Respondent is, and at all times material herein was, registered 
with the Secretary of Agriculture as a market agency selling livestock on 
a commission basis. 


2. Respondent, during the period from November 4, 1976 through 
December 9, 1976, failed to maintain and use properly his “Custodial 
Account for Shippers’ Proceeds”, thereby endangering the faithful and 
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prompt accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 


(a) As of November 4, 1976, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the amount 
of $17,906.34, and to offset such checks had cash in said bank account in 
the amount of $45.77, no deposits in transit, and no current proceeds 
receivable, resulting in a deficiency of $17,860.57 in funds available to 
pay shippers’ proceeds. 


(b) As of December 9, 1976, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the amount 
of $36,157.37, and to offset such checks had an overdraft in said bank 
account in the amount of $128.84, no deposits in transit, and no current 
proceeds receivable, resulting in a deficiency of $36,286.21 in funds 
available to pay shippers’ proceeds. 


3. Respondent, in connection with his operations as a market agency 
in commerce, on or about the dates and in the transactions set forth in 
paragraph III of the Complaint, and on divers other dates, issued checks 
in purported payment of the net proceeds resulting from the sale of live- 
stock consigned on a commission basis, which checks were returned 
unpaid by the bank upon which they were drawn because respondent did 
not have sufficient funds on deposit in the account upon which such 
checks were drawn. 


4. (a) Respondent, on or about the dates and in the transactions set 
forth in paragraph III of the Complaint, and at divers other times, sold 
livestock consigned to him for sale on a commission basis and failed to 
pay, when due, to the consignors of such livestock the net proceeds re- 
sulting from such sale. 


(b) As of March 11, 1977, there remained unpaid by the 
respondent a total of $1,128.07 for livestock transactions set forth in 
paragraph III of the Complaint. 


5. Respondent, in connection with his business as a market agency 
under the Act, failed to keep accounts, records, and memoranda which 
fully and accurately disclose all transactions involved in his business. 
Respondent failed to keep (1) monthly bank reconciliations with out- 
standing check lists; and (2) a complete general ledger of all assets, liabil- 
ities, income, expense and net worth. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
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has wilfully violated sections 307 and 312 (a) of the Act (7 U.S.C. 208 
and 213 (a) ), and section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts found in Findings of Fact 3 and 4 herein, 
respondent has wilfully violated sections 307 and 312 (a) of the Act (7 
U.S.C. 208 and 213 (a) ), and section 201.43 (a) of the regulations (9 CFR 
201.48 (a) ). 


By reason of the facts found in Finding of Fact 5 herein, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221). 


Respondent, acting individually, as a partner, or through any 
corporate or other device, shall cease and desist from: 


1. (a) Failing to deposit in his “Custodial Account for Shippers’ 
Proceeds” within the time prescribed by section 201.42 (c) of the regula- 
tions (9 CFR 201.42 (c)) an amount equal to the proceeds receivable 
from the sale of consigned livestock. 


(b) Failing to otherwise maintain his “Custodial Account for Ship- 
pers’ Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); 


2. Issuing checks in payment of the net proceeds resulting from the 
sale of consigned livestock in commerce without having and maintaining 
sufficient funds on deposit in the bank account upon which they are 
drawn to pay such checks; 


3. Failing to remit to consignors, when due, the net proceeds resulting 
from the sale of consignment livestock. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a 
market agency subject to the Act including (1) monthly bank reconcilia- 
tions with outstanding check lists; and (2) general ledger of accounts 
showing assets, liabilities, income, expenses and net worth. 


Respondent is suspended as a registrant under the Act for a period of 
thirty (30) days and thereafter until such time as he demonstrates that 
the deficiency in his “Custodial Account for Shippers’ Proceeds” has 
been eliminated. When respondent demonstrates that the deficiency in 
his “Custodial Account for Shippers’ Proceeds” has been eliminated, a 
supplemental order will be issued terminating the suspension, after the 
expiration of the 30-day suspension period. 
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The provisions of this Order shall become effective from the sixth day 
after the Decision becomes final: Provided, however, that if by any 
means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Pursuant to the Rules of Practice, this Decision becomes final* with- 
out further proceedings 35 days after service hereof unless appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in Sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 


seq.). 


(No. 18,706) 


In re ROBERTSDALE LIVESTOCK AUCTION, INC. P&S Docket No. 5157. De- 
cided August 30, 1978. 


Assessed rates and charges — unjust, unreasonable and discriminatory — 

Proposed rates of charges — adoption of — Revenue — excessive — 

Reasonable rate of return — computation of — Respondent’s contentions as 
to agency policy — rejection of, as unfounded 


Where the rates and charges assessed by respondent are unjust, unreasonable and discrimi- 
natory, respondent is ordered to cease and desist from demanding or collecting for 
stockyard services any rate other than those found to be just, reasonable and nondis- 
criminatory as set forth herein. Respondent is further ordered to file a schedule of 
rates and charges in conformity with those found just, reasonable and nondiscrimi- 
natory with the Secretary. These rates are to be assessed and collected until modi- 
fied or dismissed by order of the Secretary. 


Dorothea A. Baker, Administrative Law Judge. 
Eric Paul, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


*The Decision and Order became final September 2, 1978.—Ed. 
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This is an appeal to the Judicial Officer from an Initial Decision and 
Order filed on March 23, 1978, by Administrative Law Judge Dorothea 
A. Baker under the Packers and Stockyards Act, 1921, as amended (7 
U.S.C. 181 et seq.), in which she found and concluded that the livestock 
auction market rates assessed by respondent “have been, are, and may be 
anticipated to be, unreasonable, unjust and discriminatory” (Initial 
Decision, p. 70), and ordered respondent to file a tariff and collect the 
rates proposed by complainant, which she found to be “just, reasonable, 
and nondiscriminatory” (Initial Decision, p. 148). 


Final administrative authority to decide rate cases under the Packers 
and Stockyards Act has been delegated to the Judicial Officer (37 F.R. 
28475; 38 F.R. 10795; 42 F.R. 4395). * 


At the outset, respondent requests a stay of any further action in this 
case in view of pending legislation (supported by the Department) which 
would, if enacted, permit a market operator to elect to have a prescribed 
rate established on a percentage (i.e., value) basis rather than a per-head 
basis, as proposed by Judge Baker. However, respondent’s argument 
overlooks the fact that Judge Baker found that respondent’s charges 
have been, are, and may be anticipated to be unreasonably high (Initial 
Decision, pp. 70, 76, 147). Complainant estimates that respondent is pre- 
sently receiving over $63,000 per year in excessive revenue (Complain- 
ant’s Reply to Respondent’s Appeal and Motion to Stay, p. 3). Hence it is 
imperative that the order in this case be issued as promptly as possible. 
Furthermore, in view of the excessive revenue now being collected by re- 
spondent, no administrative stay of the order in this case pending an ap- 
peal will be granted unless respondent voluntarily establishes an escrow 
arrangement similar to that established in Central Ark. Auction Sale, 
Inc. v. Bergland, 570 F.2d 724 (C.A. 8), certiorari denied, 46 U.S.L.W. 
3762, and such stay will be conditioned upon a court order being entered 
with respect to the escrow arrangement, within 90 days after service of 
this Decision and Order. 


The ratemaking procedure followed by complainant in this proceed- 
ing, which was approved by Judge Baker, is identical to the procedure 
followed in In re Giles Lowery Stockyards, 35 Agr Dec 267 (1976), 
affirmed sub nom. Giles Lowery Stockyards v. Dept. of Agriculture, 565 
F.2d 321 (C.A. 5), certiorari denied, 46 U.S.L.W. 3762; and Jn re 


‘ The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act reg- 
ulatory program). 
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Central; Arkansas Sale, 36 Agr Dec 674 (1977), affirmed sub nom. 
Central Ark. Auction Sale, Inc. v. Bergland, 570 F.2d 724 (C.A. 8), cer- 
tiorari denied, 46 U.S.L.W. 3762. 


Respondent does not challenge on appeal any of the findings of fact by 
Judge Baker with respect to its reasonable revenue requirement and the 
unreasonableness of its present rates and charges. In view of the limited 
nature of respondent’s appeal, although I do not agree with all that was 
said by Judge Baker, I am adopting her Initial Decision and Order, ex- 
cept that the effective date of the order is changed in view of the appeal, 
and I am omitting the last paragraph of her order prior to the effective 
date provisions. ” 


Respondent raises only three issues on appeal. First, respondent con- 
tends that it was subjected to unpublished and unannounced agency pol- 
icy. This contention was rejected by Judge Baker (Initial Decision, pp. 
81-100), and by the courts in Giles Lowery and Central Arkansas supra. 

Second, respondent contends that the agency action was invalid be- 
cause the agency did not prepare an inflation impact statement or an en- 
vironmental impact statement. This argument is dismissed as frivolous. 
Under no stretch of the imagination can the ratemaking procedure ap- 
plied to respondent be regarded as of a nature requiring such impact 
statements. Even if the case is considered as embodying complainant’s 
desire to have this case (together with Central Arkansas) establish a 
rebuttable presumption that value-based tariffs at auction markets are 
inherently discriminatory (see In re Central Arkansas Sale, supra, 36 
Agr Dec at 774-779, 847), that would not be agency action requiring an 
inflation impact statement or an environmental impact statement. 


Per-head rate schedules (as ordered in this case) have been in effect at 
hundreds of posted stockyards for many years. * The use of a per-head 
rate schedule rather than a value-based tariff could not by itself in any 
way affect the environment or be an inflationary factor. Although the 
level of rates under any type of rate schedule—per-head or value- 


2 The paragraph omitted orders that “no petition for modification of the rates and charges 
prescribed which requests the approval of any schedule of value-based rates and charges 
will be entertained unless the Respondent or successor submitting such petition asserts 
that it can estabiisiu an ability to reliably predict future revenue generation and nondis- 
criminatory effect of such proposed rates and charges.” If the pending legislation referred 
to above is enacted, there is no need to burden respondent with the aforesaid provisions. If 
the pending legislation is not enacted, the rate order would not, of course, be modified un- 
less the requested modification was nondiscriminatory and the Judicial Officer could pre- 
cict what revenue would be produced by the requested modification. 


* “About 800 of the 2,000 auction markets in the United States use a per-head-weight 
schedule such as that proposed by complainant, and about 1,200 use a valuation type 
tariff” (In re Giles Lowery Stockyards, supra, 35 Agr Dec at 317). 
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based—could theoretically be so high as to contribute to inflation, that 
would be because of the level of the rates rather than the form of the tar- 
iff. 


In practice, markets using per-head rates have charged less than the 
markets using value-based tariffs. In fact, the market income for per- 
head tariff markets averages less than their reasonable revenue require- 
ment as determined under complainant’s rate procedure (CX 74, pp. 61- 
69), whereas valuation or percentage markets average far in excess of 
their reasonable revenue requirements. As stated in Jn re Central 
Arkansas Sale, supra, 36 Agr Dec at 776, 779, based on the same study 
received as evidence in the present case (CX 74): 


15. Value-based rates tend to be unreasonably high. Markets with value- 
based tariffs tend to receive income in excess of their Total Reasonable Revenue 
Requirements (CX 72, pp. 4, 62-64, 102, 104). For example, in 1972, markets 
with value-based tariffs averaged $22,000 excessive income per market (CX 72, 
pp. 62-66). 


e, ere 


Livestock prices in 1973 were the highest on record (CXs 65, 68, 69), result- 
ing in even more excessive incomes for value-based tariffs than in 1972 (see 
Finding 15, supra). 


But even if the converse were true (i.e., even if markets with per-head 
tariffs charged excessive rates), this would not show that the type of tar- 
iff was inflationary, but merely that the level of rates under the tariffs 
was too high. 


Respondent’s third and final point on appeal is that the agency action 
is without reference to any ascertainable standards. This argument to 
some extent overlaps respondent’s first argument, i.e., that the agency 
action involves unpublished and unannounced agency policy. Moreover, 
here as in Giles Lowery and Central Arkansas, supra, respondent had 
ample opportunity at the hearing in this case to rebut complainant’s rate 
methodology. 


Respondent specifically complains that complainant’s estimate of the 
volume of livestock that will be handled by respondent in the future is 
without reference to any ascertainable standard and is not based on any 
type of substantial evidence which relates to the facts of respondent’s 
operations. Admittedly, the volume of livestock to be received by the re- 
spondent in the future is necessarily a prediction which cannot be made 
with mathematical precision. But it is clear that abundant evidence sup- 
ports the reasonableness (both method and result) of complainant’s esti- 
mate of the volume of livestock to be received by respondent in the fu- 
ture (see, e.g., Tr. 1107-1182, 1638, 1848-1877; CXs 85, 87, 87A, 88, 
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88A, 93). * Moreover, if complainant’s estimate proves erroneous, re- 
spondent is free to apply at any time for a modification of the rate order 
based on more current data. 


Respondent also specifically complains that there is no ascertainable 
standard as to when a particular schedule of rates and charges is “unjust, 
unreasonable, and discriminatory.” But complainant’s method of mak- 
ing such a determination is set forth at great length in this case, as well 
as in Giles Lowery and Central Arkansas, supra. Based upon an exten- 
sive analysis, complainant determines a livestock market’s reasonable 
revenue requirement. Any tariff producing greater revenue is neces- 
sarily unjust and unreasonable. 


Respondent also contends specifically that there is no standard as to 
whether there should be two weight breaks for the classification of 
“ordinary cattle” in its tariff. Since the order in this case contains two 
weight breaks for “ordinary cattle,” respondent presumably is complain- 
ing that there is not a third weight break for calves, e.g., weighing less 
than 250 pounds (see, e.g., RX B, p. 2). Although the weight breaks con- 
tained in the order in this case are identical in this respect to those con- 
tained in the Giles Lowery and Central Arkansas cases, and are support- 
ed by the record in this case, complainant states in its latest brief, p. 12, 
that if respondent desires a change in this respect, “it need only apply 
for modification and establish the reasonableness of the proposed 
change, i.e., its ability to produce a similar gross revenue and properly 
apportion charges in relation to the respective cost of the services to be 
provided under such tariff.” In fact, in any rate proceeding, it goes with- 
out saying that if at any time in the future the market operator demon- 
strates that a change should be made in a rate order, an appropriate 
change will be promptly made. 


Since I have recently set forth at great length my views with respect to 
complainant’s ratemaking procedures (Giles Lowery and Central 
Arkansas, supra), and since respondent’s issues on appeal are very limit- 
ed, there is no need for me to rewrite the Initial Decision (set forth in the 
Appendix) to conform completely to my views. However, my disagree- 
ment with a few of Judge Baker’s views should be set forth. 


Judge Baker states (Initial Decision, p. 15; see, also, Initial Decision, p. 
123): 


* In In re Central Arkansas Auction Sale, supra, 36 Agr Dec at 810, it is stated: “Rate- 
making is not an exact science. Complainant’s estimates and adjustments are reasonable. 
They are of the type frequently made in ratemaking proceedings. See, e.g., In re H. L. Bow- 
man, supra, 1 Agr Dec 425, 432 (1942); and Southern Louisiana Area Rate Cases v. Federal 
Pow. Com’, 428 F.2d.407 422-423 (C.A. 5), certiorari denied, 400 U.S. 950, in which the 
Court referred to the ‘inherent, unavoidable approximate nature of rate regulation’ (428 
F.2d. at 423).” 
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A party attacking a prescribed rate schedule must show with clear and con- 
vincing proof that the rates are unreasonably low. This the Respondent has not 
done in this proceeding. 


Judge Baker was relying on the court’s decision in Giles Lowery, 
supra, relating to the burden imposed on a party attacking a rate pre- 
scribed by the Secretary (Judicial Officer) at the completion of a rate 
proceeding. However, during the administrative ratemaking proceeding, 
the burden of proof is, of course, on the complainant. 


If Judge Baker erroneously believed that respondent had some burden 
of proof in the present administrative proceeding (which appears to be 
the case), that would ordinarily be so prejudicial that I would remand the 
case to the Administrative Law Judge for further consideration even 
though respondent’s counsel raised no issue with respect to that matter 
on appeal (see, e.g., In re Beech and Gray, 37 Agr Dec (Remand Or- 
der filed March 17, 1978) ). However, since I have satisfied myself that 
the evidence in this case so overwhelmingly supports complainant’s posi- 
tion that I would have to decide the case in complainant’s favor even if 
Judge Baker had failed to sustain complainant’s position (as was the sit- 
uation in Central Arkansas, supra), I am not remanding the proceeding. * 


Judge Baker indicates (Initial Decision, p. 32, fn. 11) that the allow- 
ance for “management activities” was described in Giles Lowery, supra, 
as “a return on working capital.” But Giles Lowery explains that the 
allowance for management is separate and distinct from the allowance 
for interest on working capital, even though the two separate items are 
added together and set forth on one line in complainant’s cost and reven- 
ue analysis. See In re Giles Lowery Stockyards, supra, 35 Agr Dec at 
274, 278. 


Judge Baker states in her decision (Initial Decision, p. 101): 


The Respondent further argues the anomaly of a strict per-head/per-weight 
schedule of rates and charges as proposed by Complainant, by illustrating that 
in a declining market, the commission which the livestock market receives be- 
comes a larger percentage of the sales price. This, contends Respondent, places 
a harsh burden on the ratepayer at a time when he can least afford it and re- 
quires a larger percentage of the ratepayers’ market dollars to pay for the same 
services in a declining market as in an ascending one. This argument of Re- 
spondent is sound but one which the Agency declines to include in its analyses. 


However, that argument overlooks the fact that when livestock prices 


° Elsewhere in her decision, Judge Baker states (Initial Decision, p. 79): “Consideration of 
the record as a whole and the applicable case precedent results in the conclusion that Com- 
plainant has not acted arbitrarily or capriciously and that its rate making procedures, as 
set forth herein, are supported by substantial, probative evidence of record.” 
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are low, markets with value-based tariffs frequently request tariff 
changes to protect them from declining revenue. As stated by the Chief 
of complainant’s Rates, Services, and Facilities Branch (Court Exhibit 
No. 2): 


However, now that minimum prices for livestock are about 60 percent below 
the 1973 levels, markets with value-based charges are requesting tariff changes 
that put a minimum on their percent charges, adds a yardage charge, or request 
other changes that will protect them from low prices, but do not put a maxi- 
mum charge on when prices are high. 


Furthermore, if a tariff is producing no more than a market’s reason- 
able revenue requirement, it is not a “harsh burden” on a ratepayer to 
continue to pay the same rate during a declining market. A decline in 
livestock prices does not cause or indicate a decline in the market oper- 
ator’s expenses. 


Although respondent’s current rates and charges have been found to 
be excessive, here as in Jn re Central Arkansas Sale, supra, 36 Agr Dec at 
854, the order should not take effect until 60 days after service so that 
respondent may make an application for a change in the prescribed rate 
schedule based upon more current data, and complainant may consider 
such data. 


A final word should be said about the procedure to be followed if the 
pending legislation is enacted permitting respondent to elect to have a 
value-based tariff prescribed. If such legislation is enacted, unless the 
parties can agree on the prescribed tariff, an evidentiary hearing will be 
required to determine the form and level of the value-based tariff. As 
stated in In re Central Arkansas Sale, supra, 36 Agr Dec at 845, “it is im- 
possible to predict what rates would be produced in the future by value- 
based tariffs.” Nonetheless, prescribed rates, even under the new legisla- 
tion, must be “just and reasonable” for the future. A hearing will be re- 
quired to determine how best to accommodate these inconsistent provi- 
sions. 


One solution might be to have the value-based tariff in the form of a 
schedule, with the rate decreasing about three percent (e.g., from 3.4% 
to 3.3%) whenever the price increases about three percent. Although a 
schedule computed to two decimal places would allow greater precision 
than a schedule computed to one decimal place, administrative practical- 
ity and cost would have to be weighed against theoretical desirability. 


Another solution might be to have the rate effective for short periods 
of time, with the rate adjusted frequently (e.g., quarterly, semiannually, 
or annually) to compensate for any excess revenue or shortage during 
the prior period. 
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It is not my purpose here to suggest that any particular method be em- 
ployed in the future. But thorough consideration must be given to this 
matter in the event that any rate must be prescribed on a value basis. 


It is ordered that the respondent, Robertsdale Livestock Auction, Inc., 
Facility No. AL-146, its successors and assigns shall cease and desist 
from demanding or collecting for any stockyard service any rate differ- 
ent than those found to be just, reasonable, and nondiscriminatory. 


It is further ordered that the respondent, Robertsdale Livestock 
Auction, Inc., Facility No. AL-146, its successors and assigns, shall as- 
sess the schedule of rates and charges as set forth below, and shall not 
hereafter, publish, demand, or collect any rate or charge for the furnish- 
ing of any stockyard services more or less than the rate or charge for the 
service set forth in such schedule: 


A. Regular Selling and Yardage Charges: 
Ordinary Cattle: 


Weighing less than 300 lbs. $2.90 per head 
Weighing 300 lbs. and over 4.00 per head 


Bulls: 

All bulls 700 lbs. and over 7.50 per head 
Cows and Calves Sold as Pairs 5.50 per pair 
Horses, Ponies, and Mules 6.00 per head 
Sheep and Goats 1.00 per head 
Hogs: 


Weighing less than 180 lbs. 1.00 per head 
Weighing 180 lbs. and over 1.35 per head 
Boars, Sows, and Stags, 270 lbs. and over 2.00 per head 
Sows and Pigs, Sold as a Litter 2.50 per litter 


Resale and No-Sale Charges: 


Definitions: (1) Resale charges shall apply on all livestock resold without leav- 
ing the market premises. 


(2) No-sale charges shall apply when a consignor declares his con- 
signment no-sale on price bid, bids in his consignment, or 
withdraws the same prior to actual sale. 


Charges One-half (1/2) of the regular selling and yardage charges shall 
be assessed on all resales and no-sales. 
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Feed: 


The charge for all feed sold shall be the average monthly cost F.O.B. the market plus 
$0.005 per lb., $0.50 cwt. 


Veterinary Services: 


The schedule of charges on all necessary veterinary services performed by an ac- 
credited veterinarian will be at posted uniform per head rates, pursuant to company 
agreement with the veterinarian performing such services and does not contain any 
charges retained by the market. 


Special Sales or Services: 


Special sales or unusual stockyard services such as are included in featured registered 
cattle and calf sales, annual 4-H sales, and sales for one consignor sold on other than 
regular sale days which require special services and handling will be charged for 
under special arrangements agreed to between the parties prior to the special sales. 


It is further ordered that at least 10 days prior to the effective date of 
this order that the respondent shall publish, give notice of, and file with 
the Secretary of Agriculture, in accordance with the Packers and Stock- 


yards Act, 1921, as amended, a schedule of the rates and charges as set 
forth above. 


It if further ordered that the rates and charges found just, reasonable, 
and nondiscriminatory for the respondent at its stockyard shall be the 
rates and charges to be assessed and collected at Stockyard Facility No. 
AL-146 by respondent or successor market agencies, until modified or 
dismissed by an order of the Secretary. 


This order shall become effective 60 days after service thereof upon 
the respondent. 


APPENDIX 


Administrative Law Judge’s Decision 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 201 et seq.), hereinafter sometimes referred to as the 
“Act”, involving the rates and charges assessed by the respondent for 
rendering stockyard services at stockyard facilities posted pursuant to 
the Act. The respondent operates what is known in the industry as an 
auction market and the stockyard is located in the southern portion of 
the State of Alabama. 
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This proceeding arises by reason of the fact that on July 3, 1975, the 
respondent filed a Tariff No. 3, effective July 18, 1975, containing cer- 
tain increases in the then current rates and charges. Said Tariff No. 3 
would have assessed greater rates and charges for stockyard services 
than the tariff (Tariff No. 2) then on file and in effect for the aforesaid 
Respondent. 


Complainant concluded that the proposed rate increases were not in 
conformance with the statutory requirements and so notified 
respondent’s counsel. Complainant also advised Respondent of a sched- 
ule of rates which complainant believed would be reasonable from the in- 
formation complainant had at the time. Respondent was asked to advise 
complainant if the effective date of Tariff No. 3 would be withdrawn, 
pending the market operator’s consideration of acceptance of com- 
plainant’s proposed per head schedule of rates. Complainant was advised 
that the effective date would not be withdrawn. Thereafter, a Com- 
plaint, Order of Suspension, and Notice of Hearing was filed on July 17, 
1975, which suspended the operation and use of the proposed rates and 
charges for a period of 30 days. A copy of the Complaint, Notice of Hear- 
ing, and Order of Suspension for Respondent was published in the 
Federal Register on July 23, 1975 (40 F.R. 30856-30857), and among 
other things, states that a hearing concerning the matters set forth 
therein would be held before an Administrative Law Judge and that at 
such hearing “[RJespondent and all other interested persons will have a 
right to appear and present such evidence with respect to the matters 
and things set forth herein as may be relevant and material.” 


On August 15, 1975, the suspension was extended for an additional 30 
days. The Order extending the suspension was published in the Federal 
Register on August 22, 1975, (40 F.R. 36782). Thereafter, Tariff No. 3 
became effective. The Complaint asserts: “Upon an analysis of the 
information available x x x there is reason to believe that the charges are 
unjust, unreasonable, or discriminatory. ' 


' Prior to the filing of Tariff No. 3, Complainant, in early February, 1975, had filed with 
the Atlanta Area office of the Packers and Stockyards Administration, a Tariff No. 1, an 
amended application for registration, and, a request for deposting the Robertsdale Live- 
stock Auction, Inc., a stockyard. Respondent sought to have its business deposted and re- 
posted and registered as a new market agency. This request was based on extensive 
additions and replacements of the facilities. Said Tariff No. 1 contained rates and charges 
similar to those of Tariff No. 3. On February 4, 1975, Respondent, through counsel, was 
advised that the aforesaid Tariff No. 1 would not be accepted for filing. 


Prior thereto in October, 1974, Respondent had submitted a proposed Tariff No. 3 to the 
Atlanta area office for which it sought approval. The Agency after review of Respondent’s 
data and material formulated a per-head tariff which it proposed to Respondent. Neither 
the Respondent nor the Agency accepted the other’s proposed tariff and Respondent con- 
tinued on with Tariff No. 2. 
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Upon request therefor an oral hearing took place before Administra- 
tive Law Judge Dorothea A. Baker, United States Department of 
Agriculture, which was concluded on October 20, 1976. The respondent 
was represented by C. T. Sanders, Esquire, and Richard A. Koehler, 
Esquire, both of 4900 Oak Street, Kansas City, Missouri 64112. Eric 
Paul, Esquire, Office of the General Counsel, United States Department 
of Agriculture, Washington, D.C., represented the complainant. In due 
course the parties filed briefs, the last brief being filed March 11, 1977. 


Relevant Statutory and Regulatory Provisions 


The Packers and Stockyards Act defines the term “stockyard” to mean “any 
place, establishment, or facility commonly known as stockyards, conducted, 
operated, or managed for profit or nonprofit as a public market for livestock 
producers, feeders, market agencies, and buyers, consisting of pens, or other in- 
closures, and their appurtenances, in which live cattle, sheep, swine, horses, 
mules, or goats are received, held, or kept for sale or shipment in commerce” (7 


U.S.C. 202 (a) ). ? 


After the Secretary ascertains that a stockyard comes within the statutory 
definition, he is required to “give notice thereof to the stockyard owners con- 
cerned, and give public notice thereof by posting copies of such notice in the 
stockyard, and in such other manner as he may determine” (7 U.S.C. 202 (b) ). 
Such Stockyards are referred to as “posted” stockyards. 


The Act defines the term “stockyard owner” to mean “any person engaged in 
the business of conducting or operating a stockyard” (7 U.S.C. 201 (a) ). The 
term “market agency” is defined as “any person engaged in the business of (1) 
buying or selling in commerce livestock on a commission basis or (2) furnishing 
stockyard services” (7 U.S.C. 201 (c) ). 


“Stockyard services” means “services or facilities furnished at a stockyard in 
connection with the receiving, buying, or selling on a commission basis or other- 
wise, marketing, feeding, watering, holding, delivery, shipment, weighing, or 
handling in commerce, of livestock” (7 U.S.C. 201 (b) ). 


Section 304 of the Act states that [a] ll stockyard services furnished pursuant 
to reasonable request made to a stockyard owner or market agency at such 
stockyard shall be reasonable and nondiscriminatory and stockyard services 
which are furnished shall not be refused on any basis that is unreasonable or 
unjustly discriminatory” (7 U.S.C. 205). 


Sectioy ou. > of the Act provides that “[a]ll rates or charges made for any 
stockya::! services furnished at a stockyard by a stockyard owner or market 
agency shall be just, reasonable, and nondiscriminatory, and any unjust, un- 
reasonable, or discriminatory rate or charge is prohibited and declared to be un- 
lawful” (7 U.S.C. 206). 


Section 310 of the Act provides that whenever after full hearing the 
Secretary is of the opinion that any rate or charge of a stockyard owner is or 


2 Following the parlance of the trade, the terms “stockyard” and “stockyards” are used 
herein interchangeably to refer to an individual livestock market. The Respondent herein is 
a corporation. 
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will be unjust, unreasonable, or discriminatory, the Secretary may determine 
and prescribe what will be the just and reasonable rates or charges to be there- 
after in such cases observed as both the maximum and minimum to be charged 
(7 U.S.C. 211). Specifically, § 310 of the Act provides (7 U.S.C. 211): 


Whenever after full hearing upon a complaint made as provided in 
Section 210 of this title, or after full hearing under an order for in- 
vestigation and hearing made by the Secretary on his own initiative, 
either in extension of any pending complaint or without any complaint 
whatever, the Secretary is of the opinion that any rate, charge, regula- 
tion, or practice of a stockyard owner or market agency, for or in con- 
nection with the furnishing of stockyard services, is or will be unjust, 
unreasonable, or discriminatory, the Secretary— 


(a) May determine and prescribe what will be the just and reasonable 
rate or charge, or rates or charges, to be thereafter in such case observed 
as both the maximum and minimum to be charged, and what regulation 
or practice is or will be just, reasonable, and nondiscriminatory to be 
thereafter followed; and 


(b) May make an order that such owner or operator (1) shall cease and 
desist from such violation to the extent to which the Secretary finds that 
it does or will exist; (2) shall not thereafter publish, demand, or collect 
any rate or charge for the furnishing of stockyard services more or less 
than the rate or charge so prescribed; and (3) shall conform to and 
observe the regulation or practice so prescribed. 


Section 313 of the Act provides that orders of the Secretary prescribing rates 
and charges shall take effect within such reasonable time, not less than five 
days, as is prescribed in the order, and shall continue in force until his further 
order, or for a specified period of time, according as is prescribed in the order, 
unless such order is suspended or modified or set aside by the Secretary or is 
suspended or set aside by a court of competent jurisdiction (7 U.S.C. 214). 


Section 402 of the Act provides: 


For the efficient execution of the provisions of this chapter, and in order to 
provide information for the use of Congress, the provisions (including pen- 
alties) of sections 46 and 48-50 of Title 15, are made applicable to the jurisdic- 
tion, powers, and duties of the Secretary in enforcing the provisions of this 
chapter and to any person subject to the provisions of this chapter, whether or 
not a corporation. The Secretary, in person or by such agents as he may 
designate, may prosecute any inquiry necessary to his duties under this chapter 
in any part of the United States. 


Section 201.43 (b) of the regulations provides (9 CFR 201.43 (b) ): 


(b) Purchasers to pay promptly for livestock. Each packer, market agency, or 
dealer purchasing livestock shall, before the close of the next business day 
following the purchase of livestock and the determination of the amount of the 
purchase price, transmit or deliver to the seller or his duly authorized agent the 
full amount of the purchase price, unless otherwise expressly agreed between 
the parties before the purchase of the livestock. Any such agreement shall be 
disclosed in the records of any market agency or dealer selling the livestock, 
and in the purchaser’s records and on the accounts or other documents issued 
by the purchaser relating to the transaction. The provisions of this section shall 
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not be construed to permit any transaction prohibited by § 201.61 (a) relating 
to financing by market agencies selling on a commission basis. 


Section 201.17 (b) of the regulations provides (9 CFR 201.17 (b) ): 


(b) The term “yardage” shall be used in schedules of rates and charges filed 
by stockyard owners on and after September 1, 1954, to describe the basic 
stockyard facilities and services furnished, and shall, unless otherwise indi- 
cated therein, include: the use of suitable facilities for the safe and expeditious 
receiving, handling, feeding, watering, holding, sorting, selling, buying, weigh- 
ing, delivery, and shipment of livestock; the services necessary and incident to 
the receiving of livestock at the place of unloading; the furnishing of receipts 
for livestock to the carrier or consignor; the delivery of livestock to the con- 
signee; the obtaining of receipts evidencing delivery of livestock to the sales 
pens assigned to the consignee; the furnishing of sufficient potable water for 
livestock; the initial weighing of livestock when sold and delivered to scales; the 
issuance of scale tickets showing actual weight and other pertinent information 
concerning the livestock weighed; the removal of livestock from scales after 
weighing and delivery to holding pens; the holding of livestock for a reasonable 
time pending delivery or shipment to buyers; the delivery of livestock to 
buyers; and the obtaining of receipts for livestock delivered to buyers. Con- 
signors, market agencies, dealers, packers, buyers, or other users of stockyard 
facilities and services requiring special facilities or services in addition to the 
basic facilities and services furnished at the stockyard may he required to pay a 
reasonable charge for such special facilities and services in addition to basic 
yardage charges. 


Section 201.25 of the regulations provides (9 CFR 201.25): 


Each stockyard owner, market agency, and licensee proposing an increase in 
existing charges, either by supplement, or tariff proposing the increase in or by 
submission of a new tariff, shall forward with the supplement, amendment, or 
tariff proposing the increase information as to the reasons for the proposed in- 
crease and shall furnish specific and detailed data on which the proposed in- 
crease is based together with such additional information as the Administrator 
may require. 


Section 201.97 of the regulations provides (9 CFR 201.97): 


Every packer, stockyard owner, market agency, dealer (except a packer buyer 
registered to purchase livestock for slaughter only), and licensee shall file 
annually with the Administration a report on prescribed forms not later than 
April 15 following the calendar year end or, if the records are kept on a fiscal 
year basis, not later than 90 days after the close of his fiscal year. The Adminis- 
trator on good cause shown, or on his own motion, may grant a reasonable ex- 
tension of the filing date or may waive the filing of such reports in particular 
cases. 


FINDINGS OF FACT 


1. Respondent, Robertsdale Livestock Auction, Inc., is a corporation 
with its place of business at Robertsdale, Alabama. Respondent is a 
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market agency registrant under the Act and sells livestock on a com- 
mission basis and at all times pertinent hereto, was a posted stockyard 
facility (No. AL-146 *) subject to the provisions of the Act. The services 
rendered by respondent consist primarily of selling livestock belonging 
to others by auction method with open competitive bidding. It is com- 
monly referred to as an auction market. 


2. Respondent is, and at all times mentioned herein was: 


(a) engaged in the business of conducting the Robertsdale Live- 
stock Auction, Inc., posted stockyard Facility No. AL-146; 


(b) engaged in the business of buying and selling livestock on a 
commission basis at the stockyard and as a dealer buying and selling 
livestock in commerce; and 


(c) registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock on a commission basis and as a dealer to 
buy and sell livestock in commerce. The Secretary has jurisdiction with 
respect to the matters put in issue by the Complaint, Order of Suspen- 
sion, and Notice of Hearing filed July 17, 1975, and the pleadings here- 
in. 


3. The Packers and Stockyards Act directs the Secretary of Agricul- 
ture to prescribe just, reasonble, and nondiscriminatory rates and 
charges for the furnishing of stockyard services at a stockyard. The 
Secretary does not have authority to issue certificates of public conven- 
ience and necessity or to prescribe the number of firms required to han- 
dle the business in an area. The Act directs the Secretary to prescribe 
reasonable rates for the stockyard services provided by individual stock- 
yards. In the instant case, the Secretary prescribed a rate schedule which 
he would accept as just, reasonable, and nondiscriminatory rates and 
charges. The respondent declined to accept such rate schedule and has 
pursued its administrative remedies. 


A party attacking a prescribed rate schedule must show with clear and 
convincing proof that the rates are unreasonably low. This the respond- 
ent has not done in this proceeding. 


4. Complainant accepted for filing (without determining the reason- 
ableness thereof) Respondent’s Tariff No. 2 effective March 29, 1965. 
On July 3, 1975, respondent filed proposed Tariff No. 3 to become effec- 
tive July 18, 1975, which provided for increased rates and charges for 
its auction market services. Similar schedules of rates and charges had 
been rejected previously as “a Tariff No. 1” and as a tariff which failed to 


* This facility number was not alleged in the Complaint. It was set forth by Complainant in 
its proposed findings of fact. Respondent has not disputed the correctness of the number. 
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provide the statutory ten days notice of effective date. Complainant con- 
cluded after an analysis of the annual report filed by respondent for the 
period ending October 26, 1974 (the end of respondent’s fiscal year), that 
the proposed rates and charges in Tariff No. 3 were unreasonable, and 
suspended the operation of the tariff twice for a total of sixty days. 


5. Complainant’s initial determination that the rates and charges set 
forth in proposed Tariff No. 3 were not just, reasonable, and nondiscrim- 
inatory, was based on its analysis and review of the respondent’s most 
recent Annual Report. 


At this stage of its procedures, the complainant’s determination of 
“reasonable revenue requirements” may differ (and did in the instant 
case) from those finally determined after a detailed audit. For instance, 
complainant initially uses 10 percent as a fair rate of return on the net 
investment in plant and equipment. After a detailed audit or the acquisi- 
tion of additional information relative to debt and equity, the ten per- 
cent rate of return may be and was herein adjusted. Based upon the pre- 
liminary audit complainant ordered the sixty days’ suspension. 


Mr. Hammond, complainant’s auditor in charge of the investigation 
audit, stated: 


“After audit it is entirely possible that any preliminary figure submitted would 
be subject to change and any subsequent schedule of rates could also be 
changed.” (Tr. 1854) 


Complainant subsequently analyzed respondent’s revenue require- 
ments commencing with the fiscal year 1969 and concluding with its 
base period fiscal year 1974. Some projections were made for the fiscal 
year 1975. Mr. Brinckmeyer states the base data was used for further 
analysis. Additionally, he stated the reasons as: “Basically, [to] deter- 
mine their revenue requirement and the revenue received for each of 
those operating years’ periods to make some comparisons in the revenue 
received and the revenue requirement and how value based tariffs affect 
revenue at a stockyard.” (Tr. 96). 


The complainant formulated more than one “reasonable revenue re- 
quirements” for respondent. The first, as noted above, was based upon a 
review of respondent’s most recent annual report, and was higher than 
the revenue requirement determined after detailed audit and analysis. 


(Tr. 220). 


6. By letter of July 7, 1975, respondent was advised, inter alia, 


“Our analysis of the statement of operation for the year ending October 26, 
1974, discloses a revenue requirement of $258,308 and revenue of $268,548. 
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We estimated the rates proposed in tariff No. 3 would provide approximately 
$16,000 in additional revenue.” 


7. The respondent noted during cross examination, and the record 
shows, that at various times the complainant had determined that re- 
spondent’s revenue exceeded its reasonable revenue requirements by: 
$10,248, $41,762.16, and $30,579.59. The variances were attributed to 
the use of different data and to judgment (Tr. 1841). The same base 
period was used and the respondent’s figures did not change. The com- 
plainant has used the $30,579.59 figure as the one finally determined to 
reflect the excess over respondent’s reasonable revenue requirements. 
(Tr. 1836-1842). 


8. Complainant’s procedures for rate making call for an analysis of a 
“base period” and in the present case complainant utilized for its “base 
period” analysis an audit of respondent’s books and records for the 
period October 27, 1973, through October 26, 1974, which is respond- 
ent’s 1974 fiscal year. It is also the last full fiscal year period for which 
Tariff No. 2 remained in effect. The cost of service investigation began 
before November, 1975, the end of respondent’s fiscal year and different 
tariffs were in effect during portions of the subsequent fiscal year period 
for which an annual report was filed. However, with respect to certain 
depreciation items complainant used respondent’s 1975 fiscal year, as 
more fully discussed hereinafter. Complainant projected respondent’s 
reasonable revenue requirement for its fiscal year 1975, the year follow- 
ing the base period. 


9. The respondent’s volume and mix‘ of livestock consignments is 
subject to substantial monthly variations attributable in part to live- 
stock breeding and production cycles and seasonal changes in feed avail- 
ability. The effect of such changes can be minimized when rates are set 
on the basis of a full year period in which only one tariff has been in 
effect. The complainant’s conclusion that the rates and charges proposed 
by respondent in Tariff No. 3 are unreasonable, is based on the analysis 
and audit of respondent’s books and records for this base period, from 
which complainant also found that the rates and charges set forth in 
Tariff No. 2 were not in conformity with the Act. 


‘ The type of livestock sold at respondent’s facility was described by Mr. Brinckmeyer, 
from his review of the accounts of sale, as: 


“x x x all types and classes of livestock are handled by respondent, stocker and 
feeder cattle, fat cattle, slaughter cows, bulls, cow and calf pairs, baby calves; 
and in the hog category they had light feeder pigs, medium-weight feeder pigs, 
rough hogs, which are hogs that don’t fit the smooth-type slaughter hogs we’re 
talking about, from 200 to 240 pounds, and then they have some sows and 
boars.” (Tr. 159, 160). 
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10. Entering into its determination, relative to the rates and charges 
of Tariff No. 3, was an audit analysis of respondent’s Tariff No. 2. Com- 
plainant determined, upon final audit, that respondent’s total reason- 
able revenue requirements amounted to $223,549.97 and that its re- 
ported revenue (commission and yardage) was $254,129.56 and that its 
then current revenue was in excess of requirements by $30,579.59. Said 
determination was arrived at by utilizing the schedule of rates and 
charges as set forth in Tariff No. 2. By determining the reasonable 
revenue requirements under Tariff No. 2 and revenue projection, com- 
plainant concluded that the rates and charges set forth in Tariff No. 3 
(which were higher than Tariff No. 2) were unreasonable, unjust and dis- 
criminatory. 


The rates and charges set forth in respondent’s Tariff No. 2 are as 
follows: 


“TARIFF NO. 2 
of the 
ROBERTSDALE LIVESTOCK AUCTION, INC. 
at 
ROBERTSDALE, ALABAMA 


SELLING CHARGES 
SECTIONI CATTLE 


Cattle $ .01 through $20.00 $.75 per head 
20.01 . 75.00 1.50 . 
75.01 and up 2% of Gross Proceeds 


SECTION II HOGS 


All Hogs 2% of Gross Proceeds 
Minimum Charge of 50¢ per head 


SECTION III SHEEP AND GOATS 


Sheep $ .50 per head 
Goats .25 per head 


SECTIONIV HORSES AND MULES 
Horses and Mules $5.00 per head 
SECTION V YARDAGE 


Cattle $ .25 per head 
Hogs .10 per head 
Sheep & Goats .10 per head 
Horses & Mules No Yardage Charged 


SECTION VI BUYING COMMISSION 
No charge 
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SECTION VII FEED CHARGES 


Hay $1.50 per Bale 
Grain Actual Cost 


Definition of the term ‘Yardage’ 

The term ‘Yardage’ as used herein describes and embraces the standard definition of “Yard- 
age’ as set forth in Section 201.17 (b) of the Regulations issued under the Packers and 
Stockyards Act.” 


11. The method followed by complainant in analyzing respondent’s 
rates and charges is similar in nature ° to the method followed by com- 
plainant in analyzing the auction market rates in Giles Lowery Stock- 
yards, Inc., 35 A.D. 267 (1976), affirmed _F.2d_(C.A. 5th, December 
27, 1977), and in Central Arkansas Auction Sale, Inc., et al. 36 A.D. 764 
(1977), affirmed __F.2d__,(C.A. 8th, February 10, 1978). ® 


12. A comparison of relevant schedules of rates and charges under 
Tariffs Nos. 2 and 3 is as follows: 


TARIFF NO. 2: 
SELLING CHARGES 
SECTIONI CATTLE 


Cattle $ .01 through $20.00 $ .75 per head 
20.01 through 75.00 1.50 per head 
75.01 and up 2% of Gross Proceeds 


SECTION II HOGS 


All Hogs 2% of Gross Proceeds 
Minimum Charge of 50¢ per head 


SECTION III SHEEP AND GOATS 


Sheep $  .50 per head 
Goats .25 per head 


SECTIONIV HORSES AND MULES 
Horses and Mules $5.00 per head 
SECTION V YARDAGE 


Cattle $ .25 per head 
Hogs .10 per head 
Sheep & Goats .10 per head 
Horses & Mules No Yardage Charged 


5 On brief complainant describes it as “the same method”. 


6 For convenience of reference these cases will sometimes be referred to herein as the Giles 
Lowery case and the Central Arkansas case. 
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TARIFF NO. 3: 
ITEM NO. 11 — CHARGE CLASSIFICATION 


Section 1. Selling Commission 
a. Cattle $2.75 per head plus 1% of 
the gross proceeds of sale 


b. Hogs 
(1) Up to and including $24.99 $0.50 per head 
(2) $25.00 and over 2% of the gross 
proceeds of sale 


c. Sheep and Goats 
(1) Sheep $0.50 per head 
(2) Goats 0.50 per head 


d. Horses and Mules $5.00 per head 


Section 2. Yardage 
a. Cattle $0.25 per head 
b. Hogs 0.10 per head 
c. Sheep and Goats 0.10 per head 
d. Horses and Mules No charge 


13. The schedule of rates and charges can be referred to as “per head”, 
“valuation”, or “percentage” type tariffs, or a combination thereof. Com- 
plainant’s witness, Mr. Brinckmeyer, regarded respondent’s Tariff No. 2 
as “a combination of valuation and percentage tariff” and “Tariff No. 3 is 
a per head plus a percentage.” However, complainant regarded respond- 
ent’s Tariff No. 3 as value based. (Tr. 744). The charges are based on 
gross proceeds of the sales prices. (Tr. 744.) Complainant’s position is 
that, “If the price breaks are based on value, as well as one that has a per- 
centage incorporated in the charges, that would be based on value.” (Tr. 
745). The witness, Mr. Fischer, agreed with Mr. Brinckmeyer’s terminol- 
ogy references to types of Tariffs (Tr. 1496). On brief, respondent makes 
reference to the nomenclature used to refer to its tariffs. Respondent as- 
serts that “x x x Tariff No. 2 is more accurately described as strictly val- 
ue-based, while Tariff No. 3 is a combination, a portion of the charge re- 
lated to per-head and a portion of the charge related to the value of the 
animal sold.” ’ 


14. The rate analysis begins with an examination of the stockyard’s 
cost of operaiiun. Most of the market’s expenses are presumed to be rea- 
sonable and necessary for efficient operation of the stockyard unless 
otherwise shown. In the present case, of the $218,054.07 shown in re- 
spondent’s books and records as total expenses for the base period, 61.3 
percent thereof, or $133,624.87, were accepted by complainant as neces- 
sary and proper for rate-making purposes. 


7 References in the transcript to “evaluation” type tariffs are transcription errors. 
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15. Any expenses which complainant determines are not properly 
chargeable to the cost of rendering stockyard services are subtracted 
from the total expenses. Four categories of expenses which are properly 
chargeable to the market operations are subtracted and later replaced by 
allowances which the complainant determines to be reasonable for such 
expenses. * Such allowance may be more or less than the actual expenses 
of the stockyard. These are “standard procedures” of the complainant. 
The expenses replaced by allowances are as follows: 


First, the compensation paid by a market to an owner for his work and 
for his management is removed and replaced by allowances determined 
by complainant’s analysis formula, which includes a judgment factor 
(Tr. 537). ° [See also Tr. 583]. However, in the present case no deduction 
or allowance was made for the work performed by an officer/owner be- 
cause respondent employed Mr. Nelson as a full time manager to per- 
form duties generally covered in the allowance for a working owner or 
officer as would be provided other auction markets. The $15,000 salary 
for respondent’s manager was established by arms’ length bargaining, 
and being reasonable was not removed from operating expenses for the 
base period. However, an allowance for management was provided as it 
was determined that the Board of Directors had actively engaged in such 
management activity, as set forth in Finding of Fact 16, infra. 


16. The Department’s position with respect to “management” expen- 
ses as set forth in Finding of Fact 15, supra, is the one followed in the 
Central Arkansas Auction Sale and Giles Lowery cases, supra. There was 
evidence adduced relative to Mr. Nelson’s duties and comparability of 
salary. His salary is found reasonable. 


Under complainant’s procedures, firstly, the compensation paid by a 
market to an owner for his work and for his management is removed and 
replaced by allowances for work and management, ordinarily deter- 
mined by complainant’s formula, and, the stockyard’s allowance for 
management is computed on the basis of 6.25 cents per animal market- 
ing unit '° sold during the base year. This amount is allowed whether or 


* Complainant’s auditor was of the view that, “x x x reasonableness is sort of a judgment 
thing, x x x”,—the combined judgment of the Rates, Services and Facilities Branch. (Tr. 
1688) 


® References to pages of the transcript will be made as “Tr.” 


‘© The Complainant, through its witnesses, at the oral hearing, did not appear to want to 
use the terms “animal unit” and “marketing unit” synonymously. On brief, the complainant 
refers to “animal marketing unit”. The complainant’s witness, Mr. Hammond, in his “Cost 
and Revenue Analysis for Rate Purposes” (Compl’s Ex. 93) refers to “Marketing Units”; 
some documentary evidence (Compl’s Ex. 85, 17,) refers to “Marketing Units”; the Analysis 
forms (Compl’s Exs. 4, 6, 8, 10, 12, 14, 16) refer to “anima! units”. 


Cont... 
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not the owner is actively engaged in the operation of the market on sale 
days. 


In the Giles Lowery case, during the base period, the respondent there- 
in paid to Mr. Giles Lowery, who owned 100% of the corporate stock of 
the respondent, $20,377.29, consisting of $14,070 in salary and 
$6,307.29 as a livestock solicitor’s fee. The compensation of $20,377.29 
paid to its working owner was removed by complainant since it was not 
an amount arrived at through arms’ length bargaining. An allowance to 
compensate Mr. Lowery as a working owner was later added. 


In the instant case, the complainant’s witnesses testified, inter alia: 


“In this analysis we removed the Directors’ Fees of $3,506; and in this analy- 
sis at the time we made it, we did not put back in any amount for directors’ fees 
to be involved in management, because they had a paid manager.” 


and 


“We review management costs of markets that have been pure management 
activities and an allowance "' is made for that based on that review; and so the 
directors’ fees are considered part of the management activity normally at a 
stockyard.” 


On brief complainant stated: 


“Complainant generally does not provide an additional allowance for manage- 
ment when the market agency has a paid manager.” 


However, complainant’s cost of service investigation revealed that the 
Board of Directors had actively participated in management decisions 
and an allowance of $3640.18 was allowed. 


17. Secondly, interest on working capital paid by the stockyard is re- 
moved from total expenses, and an allowance is later included for a re- 
turn on the net investment in buildings and equipment, and working 
capital if necessary. *” 


+6 COM. 

Complainant uses a marketing unit basis to review cost of service so that “we can make 
comparisons between all markets to see if the revenue requirement and the revenue re- 
ceived are in line with the others in the area and in the United States.” (Tr. 102) As herein 
pertinent, the terms “animal unit”, “marketing unit”, and “animal marketing unit” may 
best be described as a “unit allowance”. However, from time to time, the same terminology 
as used by the witnesses, or as set forth on the documents, or on briefs, will be used herein. 


" In Giles Lowery, supra, the allowance later included was described as “a return on work- 
ing capital.” 
12 The reason for this was explained by the witness Brinckmeyer as follows: 

“A In the analysis of a market agency selling on commission annual report, to 


determine the reasonableness of the rates, an amount is provided for manage- 
ment of the market and interest on working capital. Coat... 
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Complainant “combines” the allowances for management and for in- 
terest on working capital. 


The interest on working capital is computed at 1.25 cents per animal 
marketing unit. Said figure of 1.25 cents per animal marketing unit 
takes into account the nature of the services rendered by the market 
agency as well as the cash flow. The original analysis, based upon re- 
spondent’s annual report, reflected an allowance of “Management and 
interest 0.075 x animal units 58,243 x .0125 [$] 728.” However, com- 
plainant’s analysis, as a result of its more extensive audit, did not in- 
clude an allowance for interest on working capital because complainant 
determined that sufficient balances existed to preclude the need for in- 
terest on working capital. 


18. In the present case, complainant removed, from operating ex- 
penses, the respondent’s reported interest expense (for base period) of 
$9,267.63. The theory upon which this was done was that no portion of 
respondent’s interest could properly be tied to operating expenses be- 
cause complainant had determined that regular commission and yardage 
receipts provided sufficient funds to meet current expenses and to cover 
the cost of prepaid and inventory items requiring funds for a longer pe- 
riod. Respondent’s interest expense was not attributable to day to day 


working capital but rather for the purpose of financing capital invest- 
ment. Complainant further explains its procedure and reasoning thusly: 


“As a general proposition, interest to service debt, prudently incurred, should 
be separated from interest to compensate for working capital funds, not pro- 
vided by prompt payment of commissions, as an actual interest rate is estab- 
lished for such debt. The return on buildings and equipment of $25,666.51 x x x 
includes the interest required to service respondent’s debt. x x x The interest 
rate on the debt [i.e. long term debt of $227,932.82] is $ percent. x x x The re- 
turn provided in the reasonable revenue requirement includes $13,675.97 for 


. «+ Cont. 
“In that line item that you referred to, the allowance for management pur- 
poses is six and one-quarter cent. The allowance for interest on working capital 
is one and one-quarter cent. 


“In this analysis no allowance was made for management because the annual 
report showed that the market agency had a paid manager. An allowance of one 
and one-quarter cent was provided for interest on working capital. That times 
the 58,243 marketing units shows $7728 provided as interest on working capi- 
tal. 


The six and one-quarter cent for management is—the reasonableness thereof 
is determined by reviewing market agency selling on commission that had man- 
agers that performed no other function except management. 


“A review of their costs on a marketing unit basis is used to determine if the 
allowance of six and one-quarter cents is reasonable. That review showed man- 
agement costs, I believe, of 5.8 cents.” (Tr. 579-580) 
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interest to service its debt at the actual rate incurred and $11,990.54 for return 
to respondent on its equity x x x”. 


19. Thirdly, the bad debt expenses are removed and an allowance 
based on industry averages is added as an allowance. Respondent objects 
to the use of industry averages. '* During the base period, respondent in- 
curred bad debt losses (““Uncollectable Accounts”) of $14,161.98, which 
were removed by complainant and replaced with an “allowance” of 
$3,511.69. 


20. Fourthly, “Business Getting and Maintaining” expenses are re- 
moved and replaced by an allowance. 


After the various expense items are removed from total expenses, ' 
the resulting figure is referred to as the “adjusted expenses” which were 
$133,624.87 in the present case. To the adjusted expenses are added the 
complainant’s allowances. In addition the complainant adds a return on 
buildings and equipment and an allowance for the use of land plus an 
amount for operating margin. 


21. The adjusted expenses plus the sum of the allowances, the return 
on buildings and equipment, and margin equals the “Total Reasonable 
Revenue Requirement” of the market. In the present case the total rea- 
sonable revenue requirement was $223,549.97. 


A comparison of the total reasonable revenue requirement with reve- 
nue received from stockyard operations is the final step which shows 
whether the market’s present rates for the base period result in income 
greater than the market’s total reasonable revenue requirements. 


Complainant’s initial cost and revenue analysis for the respondent’s 
stockyard operations for the base period October 27, 1973, through 
October 26, 1974, is shown in Figure 1, which follows in Finding of Fact 
22. The complainant’s cost and revenue analysis, prepared after Tariff 
No. 3 had been suspended, for the same base period, is set forth in 
Figure 2, which follows in Finding of Fact 23. 


13 Respondent sets forth on brief: 


“x x x Yet, it is termed a ‘reward’ to the market agency if it does not have any 
actual bad debts, x x x. The market agency can always receive this allowance, 
bad debts or no. So when a market agency has actual bad debt losses in excess 
of the allowance, it bears the crunch. If the market agency has no bad debt 
losses, the rate-payer pays for something extra, and he bears a crunch.” 


4 In addition to removal and replacement of expenses complainant’s procedure also in- 
cludes computations of return on buildings and equipment at depreciated original cost 
whether financed with debt or equity; return on used and useful land at original cost; and 
disallowance in their entirety of the cost of those items complainant determines as not 
properly applicable to the cost of providing stockyard services. 
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Some of the individual items set forth in Figures 1 and 2 are discussed 
further in the Findings of Fact, infra. 


22. Complainant initially determined respondent’s reasonable 
revenue requirements as follows: 


FIGURE 1 
EXPENSES: (Including Market Support loss or Feed loss ................ . .8218,054. 
Annual Report ‘Prepared Stmt. | Rate Audit 


LESS: Owners/Officers Salaries or Bonuses ...............-. 
BGCRERE 5S boc c:-Sa ah news oa Oa eo eieletrars piss eee taree 
PURO MORIE | fons cos whi Fetes, ee aeRO EES 
Trucking and Hauling 
Charity G Contriputioia 6x35 sss as cies « ow sats Peeemteents 
PRSCCLORS FECES a Sd oc Wists jie on wrgels oe eee 
All other?? 
oo $191,122. 
Travel & Entertainment 
PATTISON LS TROBE 556 or 0's cbse days on, l.6 ove Me a 
Advertising 
Market Support 
SESIECIUOR GIN V ONO ished ein. se 58 ood a's ele Pane: woe eR EN 

_Tns.(Est.$6/100) 


— 





Total actual BGM 2 
No. Head of Cattle 27.9 24,268 x 1.0 24,268. 


Calves 22.5 19,620 x 1.0 19,620. 
Hogs 47.5 41,339 x .33 13,780. 


Sheep 19. “1,691 x :25 423. 








Horses 0.2 152 x 1:0 152. 


100.0 57,070 
Allowance for BGM $0.25 Times 58,253 Animal Units 14,561 
Allowable BGM $ 14,561. 
Allowance for Bad Debts, Gross Value 
11,705,641. $0.0003 $. 3,512. 


$185,840. 
Allowance for Work performed by owners or officers 
Up to 20,000 Units 20,000 $0.50 10,000. 
Next 20,000 Units 20,000 $0.25 5,000 
All over 40,000 Units 18,243 $0.05 912. Paidmgr 
Management and interest 0.075 x animal units 53,243 x .0125 
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Margin $0.40 x animal units 23,297. 

Land 0.06 x animal units 3,495. 

Return on Buildings and equipment 

$336,475. x 10% 33,648. $ 61,168. 


Per Animal Units 
Revenue Required 4.24 $247,008. 
$268 ,548-$9,706 Int. 4.44 258,842. 
Revenue (Per A/R or statement) 











23. The complainant’s determination of reasonable revenue require- 
ments after audit is as follows: 


FIGURE 2 COST AND REVENUE ANALYSIS FOR RATE PURPOSES AFTER AUDIT 
(BASE PERIOD Oct. 27, 1973 thru Oct. 26, 1974) 


. Expenses Per Rate Audit $218,054.07 


. LESS: Directors Fees $ 3,501.70 
. Board of Directors’ Meetings 76.78 
. Depreciation 15,224.41 
. Interest 9,267.63 
. Uncollectable Accounts 14,161.98 
. Dealer Travel & Dealer Bond 160.16 
. Repairs to Hauling Equipment 241.24 
9. Donations 200.00 
10. Rent Expense 2,112.50 
11. Suspense Items 2,257.34 


12. TOTAL $47,203.74 
$170,850.33 


1 
2 
3 
4 
5 
6 
7 
8 


. LESS: Business Getting & Maintaining 
Expenses 
. Advertising $2,043.16 
. Market Support 3,926.47 
. Labor (Lawrence Lipscomb-Solicitor) 9,225.00 
. Insurance (Premiums on Transient) 10,544.06 
. Auto Repairs 551.19 
. Entertaining 505.30 
. Gas & Oil (Lawrence Lipscomb’s Purchases) 1,009.81 
. Wire Service Expense 958.74 
3. Market News Reports 


. TOTAL _ $37,225.46 


. Adjusted Expenses (Line 1 less lines 12 
and 24) $133,624.87 
. PLUS: Following Allowances 
. Business Getting & Maintaining $14,560.75 
8. Use of Land 3,494.58 
. Allowance for Bad Debts 3,511.69 
. Allowance for Amortization 117.00 
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31. Allowance for Depreciation 15,637.19 
. Allowance for Return on Bldgs. & Equip. 25,666.51 
33. Allowance for Management 3,640.18 


34. TOTAL $ 66,627.90 
35. Total Reasonable Operating Expenses 

Line 25 plus 34) $200,252.77 
36. Allowance for Operating Margin 23,297.20 


37. Total Reasonable Revenue Requirements $223,549.97 


38. Reported Revenue: Commission & 
Yardage $252,165.56 
39. Rental Income 1,964.00 


40. TOTAL 254,129.56 
41. Current Revenue in Excess of Require- 
ments $ 30,579.59 


24. The respondent’s total expenses in the rendition of stockyard serv- 
ices during the base period (October 27, 1973-October 28, 1974), as 
shown by its books and records were $218,054.07. 


25. During the aforesaid base period, Respondent paid Directors’ fees 
and Board of Directors’ meeting expenses of $3,501.70 and $76.78, re- 
spectively. As set forth above, complainant determined that the Board 
of Directors elected by the stockholders actively participated in manage- 
ment decisions of respondent. However, complainant removed the afore- 
said amounts of $3,501.70 and $76.78 as not being proper reasonable 
revenue requirements. Complainant computed a management allowance 
of $3,640.18, the computation of which was based on 6.25 cents multi- 
plied by the marketing units sold during the base period. Complainant’s 
witnesses indicated the 6.25 cents figure was based upon its cost-of- 
service investigation, although such investigation showed that a 5.3 
cents per unit figure was found to reflect the cost of strictly manage- 
ment functions. The difference is regarded by complainant as an error *° 
in respondent’s favor. 


26. As set forth above, during the base period, respondent showed an 
expense for depreciation of $15,224.41. The reported depreciation ex- 
pense was removed by complainant. 


Complainant used its own formula for computation of depreciation ex- 
pense. It removed the amount of $15,224.41, reflected on respondent’s 
books, and replaced it with the amount of $15,637.19, which com- 
plainant states would not be reasonable for the base period but which 
would result in a reasonable depreciation expense for future fiscal years. 
Complainant arrived at its depreciation expense by: 


‘Ss The Respondent herein makes special note of the use of pre-formulated amounts as not 
reflecting the realities of determining the cost of services. 
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(1) Disallowing the amount of $901.77 representing depreciation on hauling 
equipment such as stock trailers, which complainant considered not used and 
useful for stockyard purposes because they are rented to any producer who 
elects to haul his own livestock; 


(2) Reducing actual depreciation expense from $14,322.64 to $6,876.22, be- 
cause complainant did not agree with Respondent’s computations of useful 
lives, nor the use of accelerated depreciation; and 


(3) Adding $8,760.97 as representing eight months’ depreciation on the new 
office, furniture equipment, and sales arena building. 


The reported depreciation expense was removed by complainant on 
the grounds that the amount was not properly calculated, and if nor- 
malized without other adjustments would become overstated for rate 
purposes. The greater amount, i.e., $15,637.19, was considered by com- 
plainant to be the total allowable depreciation expense and to be reason- 
able whereas respondent’s shown expense for depreciation of $15,224.41 
was not. 


Complainant’s policy is to compute depreciation on the straight line 
basis and to allow only that depreciation expense which does not exceed 
the actual reduction in book value over the normal useful life of the 
property. 


27. As set forth above, during the base period, respondent paid 
$9,267.63 in interest. This interest expense was removed by com- 
plainant on the grounds that it should not be borne by the consignors of 
livestock, the ratepayers, but by the corporation’s shareholders. If such 
interest is not removed, the ratepayers would be providing such funds 
more than once (a) in the form of a return on the buildings and equip- 
ment and an allowance for interest on working capital, if required, and 
(b) as an operating expense. The complainant’s return on buildings and 
equipment is made on the basis of a full original cost less accumulated 
depreciation without the removal of that portion of such rate base which 
was financed by debt. 


28. During the base period, respondent incurred bad debt losses of 
$14,161.98, which were removed by complainant. Since a stockyard 
operator is required by the Act and the regulations to pay consignors by 
the next business day following the sale of their livestock the net pro- 
ceeds thereof, whether or not the purchasers pay, stockyards may, and 
generally do, incur some bad debt expenses. However, in some cases, an 
extraordinarily large bad debt expense for a particular year has been the 
sole basis for a request to increase rates. In order to prevent requests for 
increased rates from being based on what complainant regards as un- 
reasonable bad debt expenses, actual bad debt expenses are removed and 
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replaced with an allowance, as discussed herein. The allowance for bad 
debts is provided in lieu of actual bad debt expenses regardless of 
whether such a loss has been incurred during the base year. 


29. During the base period, respondent charged $160.16 of dealer 
travel and dealer bond expenses and $241.24, expenses for repairing 
hauling equipment, to the accounts for stockyard operations. Complain- 
ant removed those expense items because they were not a part of the 
costs of providing market services to the consignors of livestock. 


30. During the base period, respondent reported $200 as donations. 
This expense was removed by complainant because it is not considered 
reasonable that ratepayers make involuntary donations to charities not 
of their choice. 


31. During the base period, respondent paid $2,112.50 as rent ex- 
pense. That expense was deducted by complainant because it was non-re- 
curring for the rental of a trailer as office space during the construction 
of the new building. Respondent will not incur that expense in the 
future. 


32. During the base period, respondent incurred (suspense items) ex- 
penses of $2,257.34 which were deducted by complainant on the 
grounds that they were not related to the auction market business or 
should be reclassified. The $2,257.34 deducted or reclassified consisted 
of the following items: 


(a) advertising of $300, the cost of 100 pounds of shrimp purchased 
on December 15, 1973, because such an expenditure would not normally 
be of benefit to the ratepayers and there was nothing to establish a prop- 
er basis for an exception in this instance; 


(b) legal and audit fees of $1,115 for services received during the year 
prior to the base period; 


(c) expenses of $127.34 for flowers and candy, $25 for St. Patrick’s 
building fund and $70 for potatoes were removed from the mis- 
cellaneous expense account because they were not considered expenses 
incurred for the benefit of the ratepayers; and 


(d) expenses of $95 for wire service and $490 for communications 
were removed from operating expenses because of their non-recurring 
nature and reclassified as capital expenditure amounts to be amortized 
over a five year period, the term of the leases. 


33. During the base period, respondent’s books and records reflected 
“Business Getting and Maintaining” expenses totalling $37,225.46. Of 
this amount, $2,043.16 was expended for advertising designed to pro- 
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mote the interests of consignors; $3,926.47 was listed as market support 
loss; $9,225 was expended as livestock “solicitors expenses”; * 
$10,544.06 was expended for “extended livestock” [transit] insurance; 
$551.19 was expended for auto repairs; $505.30 was expended for enter- 
taining; Lawrence Lipscomb, respondent’s solicitor, purchased 
$1,009.81 in gas and oil; and the wire service and market news reports 
expenditures totalled $9,420.47. 


34. All of the Business Getting and Maintaining expenses totalling 
$37,225.46 were deducted by complainant, and replaced with an allow- 
ance of $14,560.75. Complainant admits that respondent’s business get- 
ting and maintaining expenses are incurred to retain its business or ob- 
tain additional business from competing markets. Respondent points out 
on brief that a livestock market agency must provide services and facili- 
ties that would retain or improve the value of the livestock to the con- 
signor. 


35. Complainant subtracted total deductions of $84,429.20 from the 
respondent’s total book expenses of $218,054.07 which resulted in the 
respondent’s “Adjusted Expenses” of $133,624.87. Under the com- 
plainant’s rate analysis procedure, various additions are made to the 
market’s adjusted expenses. These additions are set forth in the follow- 
ing Findings of Fact. 


36. During the base period, the respondent stockyard received on con- 
signment 58,243 animal marketing units, consisting of 43,888 cattle, 
41,339 hogs, 1,691 sheep and goats, and 152 horses and mules. Under 
complainant’s formula, one cow, one horse or one mule equals one 
animal marketing unit; one hog equals one-third of a unit; and, a sheep 
equals one-fourth of a unit. 


37. The complainant added an allowance of $14,560.75 for re- 
spondent’s “Business Getting and Maintaining” expenses during the 
base period. This allowance is based on 25 cents per marketing unit sold 
at auction during the base period, or actual expenses whichever is less. 
The Department of Agriculture has limited Business Getting and Main- 
taining expenses since 1922 and the current limitation figure of 25 cents 
per animal marketing unit was set in 1973. The limitation on Business 
and Maintaining Expense is “x x x based on the concept that the rate 
payer should not be required to pay excessive funds to convince him to 
come to use the stockyard.” 


38. The complainant added an allowance of $3,494.58 for the utiliza- 
tion of land used and useful to stockyard services provided during the 


‘6 Respondent takes exception to this description. Mr. Lipscomb spent only 20 percent of 


his time soliciting business for respondent and was classified as an assistant manager 
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base period. The $3,494.58 is based on 6 cents per marketing unit sold 
by the stockyard during the base period. 


39. An allowance of $3,511.69 was added for bad debts during the 
base period. The allowance for bad debts is computed on the basis of 
.0003 '’ times the gross value of livestock sold on commission by re- 
spondent during the base period. The factor of .0003 was determined 
from market wide averages of bad debt losses incurred in 1965 and 
1966, together with a review of bad debt losses reported in 1972, 1973, 
and 1974. The actual national bad debt losses experienced during re- 
spondent’s base year was 0.00027. Should a market operator have an 
unusually large bad debt loss, complainant would attribute that to lack 
of good management of accounts and imprudence and would not in- 
crease the bad debt allowance on the theory that the ratepayers should 
not suffer the consequences of imprudence. The complainant suggests 
on brief that the respondent herein was not prudent because its bad debt 
losses varied greatly by year and the bad debt losses experienced during 
the base period year can not be considered normal. For the years 1974 
and 1975, respondent reported bad debt losses of $14,162 and $0.00, re- 
spectively. Complainant’s computed allowances are $3,512 and $3,512, 
respectively. 


40. The complainant added an allowance of $117 for amortization of 
the installation costs of wire service and Muzak system. The installation 
costs of these two systems had been included in the operating expenses 
but complainant amortized these costs over the five year term of the 
lease. '* 


41. An allowance for depreciation of $15,637.19 was added to replace 
the amount of $15,224.41 which was removed. During the base period, 
respondent’s books showed depreciation expense of $15,224.41. Com- 
plainant maintains that only after its procedures of disallowances and 
allowances does the respondent’s depreciation expense reflect a reason- 
able revenue requirement because: 


(1) the depreciation expense for the fiscal year 1974 (base period) did not re- 
flect a full year’s use of the new office, furniture equipment, and sales area 
building; 


(2) in rate making, reasonable rates are established for the future and when 
specific expense items are known to be greater following the base period, such 
increased costs are included in the reasonable revenue requirement; and, 
'7 See Tr. 104,575, 2959. 
's The reason for this was that the ratepayers should not be required to provide in one year 
more than a fair share of their costs. Complainant’s reasoning is that when all of a one-time 
expense item is allowed during the test vear. the revenue requirement is inflated by that 
amount for succeeding years and patrons of the service would continue to provide funds to 
cover an expense that will not be incurred. 
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(3) additional depreciation of $8,760.97 was provided respondent to normalize 
the reported depreciation for the base period which only included some four 
months of depreciation for the new assets. 


42. Complainant used a two-year average of net book value '* of assets 
to compute its rate of return instead of the one year base period in order 
to include the results of new construction that had not been recorded in 
respondent’s books at the end of the base period. The average net book 
value of the buildings, pens, structures, trucks, and office furniture as of 
October 26, 1975, was $347,838.22. Complainant added $25,666.51 as a 
return on the aforesaid average net book value and as a return on the 
average long-term debt. The reasonable rate of return is determined to 
be 7.38 percent of the two-year average net book value of the assets, 
which constitute the rate base exclusive of land for which a separate al- 
lowance ($3,494.58) was provided. The amount of long term debt of 
$227,932.82, for the two-year average was subtracted from the average 
book value of $347,838.22 to determine the equity capital provided by 
the stockholders. The average stockholders’ equity was determined to be 
$119,905.40. A return on the average of stockholders’ equity at 10 per- 
cent and the cost of debt at 6 percent on the average long-term debt re- 
sults in a 7.38 percent rate of return on the average book value of 
$347,838.22. 


43. An allowance of $23,297.20 was added as an operating margin, 
which margin is computed on the basis of 40 cents per marketing unit 
sold at auction during the base period. The 40 cents per animal market- 
ing unit, i.e., the “margin”, is to cover contingencies, to take care of ups 
and downs in receipts, other items that may have been omitted in the 
analysis, and to provide some funds for income taxes. 


44. Complainant added the sum of its allowances, totalling 
$89,925.10, to the respondent’s adjusted expenses of $133,624.87 which 
resulted in the respondent’s total reasonable revenue «equirements of 
$223,549.97. Respondent’s total reported revenue derived from selling 
commissions, yardage, and rent of facilities during the base period was 
$254,129.56. 


45. The complainant determined that the current revenue received by 
respondent during the base period exceeded its reasonable revenue re- 
quirement by $30,579.59, and that its present Tariff No. 2 was unjust 
and unreasonable. 


46. Complainant further determined, assuming the same level of 
cattle prices and volumes, that respondent’s Tariff No. 3 would be even 


’°Net book value is the original cost of the buildings and equipment less depreciation 
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more unjust and unreasonable because it would have produced at least 
$32,477 additional revenue over Tariff No. 2. 


47. The stockyard services and facilities furnished by respondent at 
its stockyard are reasonable, nondiscriminatory, and adequate. The 
record evidence shows that respondent’s consignors regarded them as 
superior. The complainant’s procedures do not take into account any “al- 
lowance” for services and facilities if they are “adequate” or above. Mr. 
Brinckmeyer determined respondent’s facilities were adequate from in- 
formation he received from his Atlanta office. Supposedly, an inadequa- 
cy of services may enter into complainant’s determination of whether or 
not to accept a proposed change in rates and charges (Tr. 733.). If com- 
plainant has information that the services and facilities are un- 
reasonable, “then an adjustment may be made downward in that revenue 
requirement”, i.e. the stockyard operator or market agency should not be 
allowed to have the revenue requirement that is normally determined. 
(Tr. 826). 


48. The value of livestock consigned to a livestock market agency can 
be diminished, retained, or improved while at such facilities. 


49. The complainant did not attempt to place a value on the quality of 
respondent’s services and facilities and the respondent failed to establish 
a monetary valuation therefor. 


50. The respondent provides the full range of normal stockyard ser- 
vices at its stockyard. The proposed Tariff No. 3 contains separate 
charges for selling commissions and yardage. The assessment of one 
charge for all services rendered will simplify its schedule of rates and 
charges. Under the present system of separate charges for yardage and 
selling, the respondent does not receive adequate compensation for the 
total of services included within the term “yardage” out of the per-head 
charge so labeled. It is found that it would be fair and reasonable for re- 
spondent to make one charge on the livestock which it sells and that 
such charge should cover all services it renders. 


51. The reason complainant did not increase respondent’s reasonable 
revenue requirement to provide cash for future capital expenditures was 
because respondent has accumulated a considerable surplus in funds sup- 
plied by the ratepayers, over and above that necessary for a substantial 
annual dividend and needs no additional cash from the ratepayers to fi- 
nance new equipment purchases. Complainant determined that as of 
October 26, 1974, and October 25, 1975, the respondent had cash in the 
sum of $155,500 in the form of certificates of deposit from which new 
acquisition of equipment could be purchased. Funds for future ad- 
ditional capitalized assets of respondent may come from retained earn- 
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ings, funds provided for depreciation expenses, or from some form of 
debt. 


52. Producers bring their livestock to the market and place it in the 
custody of the respondent, which conducts the sale of the livestock for a 
fee, before the congregated prospective purchasers. Incident to the fur- 
nishing of selling services, respondent maintains and operates a stock- 
yard for the marketing of livestock. Respondent supplies the following 
services at its stockyard: receiving, holding, sorting, weighing, delivery, 
shipment of livestock, accounting, inspection, and testing if needed, and 
delivery of livestock to buyers or their agents. The market is essentially 
of a local nature, that is, it draws most of its patrons from a territory 
within a radius of approximately 50 miles of its location. However, 
buyers come from greater distances to attend its auction sales. 


53. Market support is the term generally used in the auction market 
business to describe the bidding by a market operator or his representa- 
tive at the auction sale. He places the initial or opening bid to start the 
selling. If no other bids are received, the market buys the animal and 
takes it into the market support account. Such initial bids are placed to 
stimulate bids from other buyers, not with the intention of purchasing 
the animal. This process is entirely voluntary. Many markets do not buy 
the livestock if a higher bid is not offered. They reduce the opening bid 
until a buyer bids. However, some markets do purchase such livestock as 
part of its market support program. 


54. Animals purchased by the market through market support are 
either run again through the auction arena at the same market or trans- 
ported to another market for sale. The market support account is 
charged with the loss, if any, associated with disposing of such animals. 
Where applicable these losses would include transportation costs, sales 
commission and yardage fees at other markets, feed, veterinarian serv- 
ices, and the difference between the gross purchase price at which the 
market bought the animal and the gross selling price of the animal when 
sold. 


55. High market income permits management to spend more for 
activities that attract consignors. Such markets can guarantee higher 
prices because total market income is sufficient to cover losses on mar- 
ket support animals. 


56. An auction, regardless of tariff type, attempts to get the best 
price for consigned livestock. The increased business from satisfied con- 
signors and neighboring farmers is an incentive for getting the higher 
price. 


57. The respondent’s consignors and neighboring farmers were well 
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pleased with respondent’s services and facilities. Although there were al- 
ternatives available to them, they patronized respondent because, 
among other things, on “fat cattle” sales day many buyers would come 
from long distances, the market generally attracted sufficient buyers, 
respondent’s management knew some of the consignors and the nature 
of the cattle they handled, the services offered by respondent produced 
“top dollar” for the cattle, the respondent had a teletype ticker tape 
which was used by the consignors, and a weekly news report card was 
sent to respondent’s patrons. 


58. Even at percent tariff markets, if auctioneers at such markets 
favored high value livestock, such policies would cause the market to 
lose business. It takes about the same average time to sell a head of 
cattle regardless of value, although the fat feed lot cattle are not handled 
as fast in the ring. More pen space, services and effort are required to 
handle the large animals before and after the sale thereof. 


59. The respondent’s proposed tariff, which is here in issue, bases its 
selling commission in whole or in part on a percentage of the gross sales 
price of the livestock sold at its stockyard. The wide variation in unit sel- 
ling charges which arises from fluctuations in livestock prices, as deter- 
mined in this manner, has no relation to the cost of providing the serv- 
ices. Livestock prices vary for individual animals during each sale. 
Prices fluctuate and there is no method available to determine what live- 
stock prices will be in the future. Complainant’s position is that selling 
charges constructed in whole or in part on a percentage charge of the 
gross proceeds result in discriminatory charges. Shippers of livestock re- 
ceiving the same or similar services must pay the same rates and 
charges. ”° 


60. Consignors of livestock who receive similar services pay different 
charges when the rates are based in whole or in part on the value of the 
livestock sold. In each of the weight brackets, the charges for the lowest 
and highest value animals vary significantly. The variance in charges 
has no relation to the cost of providing such services. Respondent’s 
revenues from commission and yardage were shown to vary substantial- 
ly between each year from 1969 to 1974, the base period year. 


61. The use of a value-based tariff (Tariff No. 2) by the respondent in 
the past has been unreasonable and would be unreasonable in the future 
if permitted. 


2°Complainant’s witness, Mr. Brinckmeyer, defined “non-discriminatory” to mean. “x x x 
that users of the service that are similarly situated pay the same charge for the same ser- 
vice.” (Tr 332). Respondent’s counsel engaged in searching cross-examination relative to 
Complainant’s view that a graduation of charges based on weight is different than 2 gradu- 
ation of charges based on price. 
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62. The evidence establishes that respondent’s Tariff No. 3, contain- 
ing charges based in whole or in part on the value of the animal sold, is 
discriminatory, unjust, and unreasonable within the meaning of the 
statutory provisions. 


63. The rates approved herein should be applicable to the posted 
stockyard facility, by name and facility number ” as prescribed in the 
Federal Register, and not just to the individually named respondent. 
Such a provision in the Order precludes an evasion of this decision by the 
respondent herein changing its business entity and filing a number one 
tariff. This extends to auction markets the same type of continuation of 
numbered tariffs as put in effect at terminal markets for market agen- 
cies and stockyard operators until the formal rate orders issued to apply 
at such stockyard facilities are modified or dismissed. 


64. The schedule of rates and charges set forth in respondent’s Tariff 
No. 3 have been, are, and may be anticipated to be, unreasonable, unjust 
and discriminatory. 


65. The rates and charges contained in the complainant’s proposed 
rate order, as modified ”* are reasonable and nondiscriminatory and are 
the rates and charges which respondent should assess for its services 
and the use of its facilities. 


66. The notice requirement procedure used by the complainant, i.e. 
service on respondent of the complaint, Order of Suspension, and Notice 
of Hearing, and publication in the Federal Register, constitutes ade- 
quate and legal notice. Giles Lowery, supra. 


CONCLUSIONS 


This case arose when respondent sought permission to increase its 
charges as set forth in Tariff No. 2 to farmers/producers for selling their 
livestock. 7? The Packers and Stockyards Act requires that all rates or 
charges made by a stockyard owner or operator be “just, reasonable, and 


1 See footnote 3, sipra. 


22 See footnotes 48 and 49, infra. 
*3 In this regard, respondent’s counsel capsulized its position at the oral hearing when he 
stated: 


“x x x so the question comes down to, x x x. We [i.e. Complainant] will ac- 
cept an increase in income to your market [sic] if you accept a per head per 
weight tariff. We [i.e. Complainant] do not accept an increase in income to your 
market if you persist with a value-based tariff.” (Tr. 1997) 
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nondiscriminatory.” 7 U.S.C. § 206. The Act also provides that when- 
ever, after full hearing, the Secretary of Agriculture determines that 
any rate or charge is or will be unjust, unreasonable, or discriminatory, 
the Secretary may determine and prescribe reasonable rates or charges, 
7 U.S.C. § 211. The purpose of the regulation is founded upon interstate 
commerce and to prevent the market agencies’ services from becoming 
an undue burden upon, and obstruction of, that commerce. Reasonable 
rates are the charges set forth in a tariff, which, when applied to the an- 
nual volume of business, will as accurately as possible generate the rea- 
sonable revenue requirement for the future. 


Prior to July 3, 1975 when respondent filed its proposed Tariff No. 3 
effective July 18, 1975 * the respondent used the schedule of rates and 
charges set forth in its Tariff No. 2, which had been filed and accepted 
by complainant on March 29, 1965. Complainant regarded both Tariff 
No. 2 and Tariff No. 3 as “value-based” in that the schedule of charges 
was based, in whole (Tariff No. 2) or in part (Tariff No. 3) on the dollar 
value of the livestock sold. The principal difference between the two 
tariffs related to the charges for selling cattle. 


Tariff No. 2 provides with respect to charges for selling cattle, as here perti- 
nent, 


“SELLING CHARGES” 
“Section I CATTLE 


Cattle $.01 through $20.00 $.75 per head 
20.01 through 75.00 1.50 per head 
75.01 and up 2% of Gross Proceeds” 


Tariff No. 3 provides, as here pertinent, 
“Item No. 11 — CHARGE CLASSIFICATION 
Section 1. Selling Commission 


a. Cattle $2.75 per head plus 1% of the gross proceeds of sale.” 


On brief, the complainant states: 


“Respondent operates an auction stockyard which handles a sufficient 
volume of livestock to be a reasonable efficient livestock market (58,243 
marketing units consisting of 43,888 cattle, 41,339 hogs, 1,691 sheep and 
goats, and 152 horses and mules) and its investment in the auction stockyard 
was prudent. Complainant determined that, as the respondent fulfilled the 
above conditions, just and reasonable rates could be set based on the reasonable 
cost of service standard. Complainant proceeded to discharge its duty to the 
auction stockyard operator and ratepayers by establishing what reasonable 


** Pursuant to statutory authority, the Secretary suspended the effective date thereof for 
two thirty day periods. 
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costs were incurred by the respondent during the base period in the provision of 
stockyard services.” 


Complainant determined the reasonable revenue requirement for the 
base period to be $223,549.97, which included $151,814.31 for the rea- 
sonable operating expenses, $15,637.19 as an annual charge for depre- 
ciation based on the remaining expected life of the stockyard buildings, 
structures and equipment, $13,675.97 for interest on debt, and 
$42,422.50 * as a reasonable return to the owner. Complainant deter- 
mined that, during the base period, respondent’s Tariff No. 2 generated 
revenue of $254,129.56, which exceeded its “reasonable revenue require- 
ment” by $30,579.59. Complainant asserts, on brief, “Tariff No. 2 of re- 
spondent was therefore unjust and unreasonable.” *° 


Tariff No. 3 contains rates and charges that would have generated 
revenue above that received from Tariff No. 2. The record evidence sup- 
ports complainant’s contention that revenue generated pursuant to the 
schedule of rates and charges of Tariff No. 3 are unjust, unreasonable 
and discriminatory. In fact, respondent’s Certified Accountants pre- 
pared (Resp. Ex. 1) “income requirements” for the fiscal years 1974 and 
1975 (actual) and 1976 and 1977 (projected) as follows: 


ACTUAL INCOME FOR THE FISCAL YEARS 1974 AND 1975 
AND PROJECTED REQUIREMENTS FOR THE FISCAL YEARS 1976 AND 
1977 


FY FY FY FY 
1974 1975 1976 1977 


INCOME 268,548 319,144 320,000 345,000 





FUND REQUIREMENTS 


Operating expenses 193,562 228,792 234,170 258,045 
Other Fund requirements 73,673 78,443 67,847 67,847 





Total Fund requirements 267,235 307,235 302,017 325,892 





INCOME PROVIDED OVER FUNDS 
REQUIRED 1,313 11,909 17,983 — 19,108 








2° The $42,422.50 included $3,494.58 for the use of the land, $3,640.18 for owner’s man- 
agement, $11,990.54 for return on stockholders equity capital invested in buildings and 
equipment, and $23,297.20 as operating margin. 


26 The determination that Tariff No. 2 was unjust and unreasonable was made some 10 
years after it had been in effect. However, the validity of Tariff No. 2 is not here in issue 
except as it is utilized by Complainant in its procedures for rate making. 
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NOTE1 Using an average for number of head and volume handled by the respondent 
for the fiscal years 1974 and 1975, the tariff No. 3 implemented in July, 1975 
will yield approximately the income requirements needed for the fiscal years 
1976 and 1977. The respondent’s old tariff rate is not adequate to produce suf- 
ficient income requirements necessary to assure a profitable operation for the 
fiscal years 1976 and 1977. The Complainant has determined as stated in a 
letter dated July 7, 1975 that approximately $16,000 in additional income 
would have been produced if tariff No. 3 had been in effect for the fiscal year 
1974. Even with the implementation of tariff No. 3, if the same income factors 
were applicable for fiscal year 1975 the respondent would have experienced a 
deficit in fund requirements. 


The rate formula and rate making procedures used by complainant in 
the instant case are not unlike those approved by the Secretary of Agri- 
culture, through the Judicial Officer, in the Giles Lowery and Central 
Arkansas Sale cases, supra, both of which have been affirmed on appeal. 
The Judicial Officer stated in the Central Arkansas Auction Sale case: 


“x x x The fact that Giles Lowery is on appeal is irrelevant. It sets forth the 
Department’s policy, which is binding on the Department’s Administrative Law 
Judges. x x x Giles Lowery sets forth the guiding principles to be followed by 
the Department’s Administrative Law Judges irrespective of the outcome of 
the appeal in Giles Lowery, unless the case is reversed by the Supreme Court.” 
(Footnote omitted.) 


In the Giles Lowery case, the Fifth Circuit expressly approved the De- 
partment’s use of its rate making procedures as being within Agency dis- 
cretion in determining just and reasonable rates. The Court’s opinion 
makes reference that the agency had clearly set forth the grounds on 
which it acted and had taken a “hard look” at the issues and problems. In 
the present case, the Department has exhaustively and in detail set forth 
its modus operandi and the reasons underlying its procedures. The com- 
plainant’s evidence shows that the procedures and rate making princi- 
ples which it employs were the result of years of consideration, particu- 
larly by Mr. Brinckmeyer, Chief, Rates, Services and Facilities Branch. 
The Agency in the instant case has certainly set forth the grounds on 
which it determined respondent’s Tariffs No. 2 and No. 3 to be unjust, 
unreasonable and discriminatory and why the complainant’s schedule of 
rates and charges are just, reasonable and nondiscriminatory. Considera- 
tion of the record as a whole and the applicable case precedent results in 
the conclusion that complainant has not acted arbitrarily or capriciously 
and that its rate making procedures, as set forth herein, are supported 
by substantial, probative evidence of record. 


Where, as here, respondent’s rates and charges have been found to be 
unjust and unreasonable, the Secretary may “determine and prescribe 
what will be the just and reasonable rate or charge, or rates or charges, 
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to be therafter in such case observed as both the maximum and mini- 
mum to be charged, and what regulation or practice is or will be just, rea- 
sonable, and nondiscriminatory to be thereafter followed”. Department- 
al, and the aforesaid case precedent, have disclosed that it is “impossible 
to predict what rates would be produced in the future by value-based tar- 
iffs” because of the inability to predict prices, which precludes a deter- 
mination that any particular rates or charges under value-based tariffs 
will in the future be “just and reasonable.” Accordingly, the Department 
has found no alternative but to prescribe rates under per-head-weight 
tariffs. The reporting and analysis mechanisms of complainant enable it 
to project volume and numbers of head of livestock whereas it cannot 
project prices. 


The respondent disagrees with the complainant’s rate making author- 
ity as well as the procedures whereby the rates are determined. Al- 
though the procedures and method employed by complainant in the in- 
stant case are similar to those used in the aforementioned Arkansas and 
Giles Lowery cases, supra, nevertheless, an examination of respondent’s 
arguments and contentions is appropriate. Those not specifically dis- 
cussed have been considered. 


In examining, in detail, respondent’s contentions, greater clarity is 
achieved by further discussion of certain aspects of the complainant’s 
procedures whereby it arrived at what are the reasonable revenue re- 
quirements of respondent. 


Respondent makes reference to the industry wide implications of this 
case and to complainant’s desire for a determination as to whether any 
value-based tariff of any registrant subject to the Act, could be in the fu- 
ture, or, had been in the past, in compliance with Section 206 of the Act. 
It is not necessary to resolve this apprehension of respondent’s in this 
proceeding, ”’ the determination of which relates to whether respond- 
ent’s Tariff No. 3 contains a schedule of rates and charges which are just, 
reasonable and non-discriminatory. However, the statement of the Fifth 
Circuit that the Giles Lowery case “will serve as a guide for the Depart- 
ment’s rate policy—.” is noted. 


The complainant admits that it was seeking to engage in rule making 
through ad hoc decisions but this procedure was not looked upon with 
disfavor in the Giles Lowery case and respondent has not demonstrated 
herein that it has been hurt thereby. The respondent’s challenge to com- 
plainant’s rate making method relates also to the use of nationwide in- 


27 The extent, if any, of the application of this decision to other rate making cases is a mat- 
ter of Agency determination which may be influenced by future policy [i.e., The Depart- 
ment’s “rate Policy” public hearings, 43 F.R. 986, January 5, 1978] and subsequent court 
decisions. 
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dustry averages and studies, rather than actual figures provided by re- 
spondent. The respondent’s desire that the determination of the validity 
of its rates and charges be made on facts specifically related to this re- 
spondent has not been overlooked but rather the relationship of re- 
spondent’s specific situational facts to the complainant’s general rate 
making procedures and calculations has been used. This is in accord with 
the aforementioned cases. In the Central Arkansas Auction Sale case the 
Eighth circuit considered the validity of the use of nationwide averages 
regarding some categories of expenses and stated, in its opinion, that an 
agency in its descretion may use average costs or allowances rather than 
the actual cost figure supplied by the utility. 


The evidence substantiates the respondent’s position that the Packers 
and Stockyard Administration has had a long standing, although unpub- 
lished ** policy against value-based tariffs. This policy has received the 
explicit approval of the Secretary in the aforementioned cases. However, 
in fairness to the respondent, it is noted that the evidence of record 
shows a predetermination that complainant would not accept a change 
in tariffs based on value unless it was a decrease. 


This was not communicated generally nor published. Complainant’s 
own description of its procedures was stated by Mr. Brinckmeyer who 
indicated, “There’s not any guidelines or policy statements, regulations 
on the determination of how we determine rates, as such— There’s noth- 
ing in the regulations or policy statements on the determination of how 
we go about this.” (Tr. 781). 


Further testimony by Mr. Brinckmeyer indicated his procedures were 
not “secret”; that they were discussed with market operators; and, that 
there was a “written set of information” available whenever people 
asked for it. 


One of the reasons given for refusing value-based tariffs, in whole or 
in part, as mentioned above, is that the volume of livestock can be more 
accurately projected for individual auction markets than can the prices 
of livestock. 7 


Complainant asserts that when the rates are based on the price of the 
livestock, there is no test available to determine the reasonableness of 
such rates, whereas, schedules of rates and charges constructed on a per- 


*® Court’s Exhibit 2, a letter from Mr. Brinckmeyer to all area offices, does not qualify as 
a “publication” within the meaning of the provisions of the Administrative Procedure Act, 
notwithstanding his description of it as an “official notice to the field offices.” 


*® The record evidence shows this to be correct from complainant’s position. However, the 


degree of accuracy of projecting volume was not established—only that complainant could 
project volume more accurately than price. 
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head basis are more equitable and their reasonableness can be accurately 
tested since volume can be predicted. Although respondent has not com- 
plained about the fluctuations in its revenues during the period 1969- 
1975, complainant described them, on brief, as showing “instability” in 
revenues generated and as “x x x [a] history of erratic commission and 
yardage revenues from a value-based tariff,” 


Pursuant to complainant’s theory, value-based tariffs can not be just, 
reasonable, and non-discriminatory because as stated by the Judicial Of- 
ficer, 


“x x x it is impossible to predict what rates would be produced in the future by 
value based tariffs.—In other words, irrespective of any issue of discrimination, 
since I [Judicial Officer] cannot predict what revenue would be produced in the 
future by a value based tariff, I have no way of predicting (or even guessing) 
whether rates prescribed in a value based tariff would be ‘just and reasonable’ 
in the future. x x x”. Central Arkansas Sale, supra, at pp. 845, 846. 


Notwithstanding this position of the complainant, it still permits value- 
based schedules of rates and charges if they constitute a No. 1 tariff. 


The witness Brinckmeyer explained this as follows: 


“Well, the policy of the Agency prior to the 1958 amendment to the statute was 
to attempt to have markets that became subject after posting to the regulations 
to file schedule of rates and charges based on a per-head weight schedule. 


“At the time of the 1958 amendment and the need for posting approximately 
1600 additional markets, the Agency accepted the charges that were presently 
assessed by the Stockyards as they were posted, and those charges were 
accepted for filing as the No. 1 Tariff.” (Tr. 52, 53). 


The reasonableness of No. 1 Tariffs was not determined. (Tr. 53). 


Further explanation relative to No. 1 Tariffs was as follows: 


“My understanding in discussions with the Office of General Counsel that the 
statutes do not provide for the suspension of a No. 1 tariff. 


“If a No. 1 tariff was suspended, we would make the market be in violation of 
the requirement for filing a tariff.” (Tr. 343) 


Although complainant proceeds on the basis that it cannot suspend a 
No. 1 tariff, it admits the authority to issue a Complaint thereon, but the 
Secretary has not initiated any formal inquiry into any No. 1 tariffs. 
(Tr. 346). 


“We must accept—I have been advised by our Office of General Coun- 
sel—a No. 1 Tariff if it is a No. 1 Tariff.” (Tr. 400) 
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Complainant’s policy against value-based tariffs comes into effect 
when a change in the rates and charges is sought. Mr. Brinckmeyer will 
not accept a change in tariffs based upon value unless there is a decrease 
in the rates and charges. The fact that there are a substantial number of 
stockyards operating under No. 1 tariffs lends credence to respondent’s 
arguments relating to the correctness of complainant’s procedures and 
policies in regarding all value-based tariffs as illegal and contrary to the 
Act, which policy is not published. 


The Eighth Circuit sets forth, inter alia, in the Arkansas Auction Sale 
cases: “The better practice in this case would have been to inform peti- 
tioners well in advance of the hearing the method to be used by the Ad- 
ministration in analyzing the auction rates. x x x”. Also, the Eighth Cir- 
cuit did not “discourage petitioners from filing applications with the Ad- 
ministration for increased rates based on more recent data.” 

During the presentation of the testimony and on brief, the respondent 
has stressed the alleged contradictions, anomalies, and bias that the 
complainant is said to have in regard to its administration of the Act, 
and has questioned whether its policies are in accord with its regulatory 
provisions. *° 


Respondent also asserts, in essence, that “deep-seated Agency bias pre- 


cludes an objective and impartial analysis” of tariffs. This, of course, has 
some validity inasmuch as complainant admits that it will not accept 
value-based tariffs, except as to Tariffs No. 1, as heretofore discussed, or 
if there is a decrease in the rates and charges of value-based tariffs. (Tr. 
709) One of complainant’s stated objectives in seeking to nullify value- 
based tariffs is to enable it to handle differently those No. 1 Tariffs 
which are filed. 


%° Although complainant’s witness expressed the view that it has no application to its posi- 
tion with respect to value based tariffs, section 203.8(k) (9 C.F.R.203.8 (k) ) of the regula- 
tions provides: 


“203.8 Statement with respect to regulations and practices of stockyards 
owners and market agencies. 


XXXXXXXXX 


“(k) The Packers and Stockyards Administration does not favor or endorse any 
one system of livestock marketing over any other system of marketing. The 
views set forth in this statement regarding converting from one system to an- 
other are solely for the purpose of setting forth our interpretation of the appli- 
cable legal provisions inasmuch as questions have arisen with respect to these 
matters. This statement is for the purpose of setting forth the views of the 
Packers and Stockyards Administration to guide those persons engaged in busi- 
ness as market agencies or as stockyard owners in establishing, observing, and 
enforcing regulations and practices in the control and conduct of their busi- 
ness. 
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Respondent recognizes that the purpose of the hearing was to deter- 
mine whether its Tariff No. 3 contained a schedule of rates and charges 
which was in compliance with the Act as being just, reasonable, and non- 
discriminatory. Its objections reflect the belief that it has been preju- 
diced by the complainant’s procedures and policies. 


Counsel for respondent voiced objection to numerous exhibits which 
were prepared subsequent to the suspension of respondent’s Tariff No. 3 
(Tr. 668-670). Said exhibits were admitted over objection. Complainant 
made no pretence of having relied upon them for the suspension. In es- 
sence, the legal point raised in this regard by respondent is whether or 
not the Secretary was justified in making the suspension. In light of the 
broad regulatory authority vested in the Secretary, inadequate basis for 
the suspension has not been shown herein. Counsel for complainant 
pointed out that in this rate making proceeding, the issues encompassed 
whether or not the respondent’s rates and charges for the future would 
be in conformity with the Act. (Tr. 679) 


Respondent raises the question of whether it had requisite notice. 


The facts and circumstances of this case show that respondent had as 
much notice, or more, than existed in the Giles Lowery case, supra. Also, 
the facts and circumstances of the instant case negate any “surprise” or 
prejudice to this respondent. ** The adequacy of notice was also consid- 
ered by the Eighth Circuit in its affirmation of the Central Arkansas 
Sale cases, supra. Accordingly, it is found that respondent did have ade- 
quate notice. * 


31 Complainant’s counsel stated at the oral hearing: “x x x we are relying on the fact that it 
is a public hearing, that the respondents would have been providing notification to people 
doing business at their facilities, the fact of publication and news release of this proceeding 
to alert any members of the public that might wish to participate to come forward; and it 
would be my understanding that the members of the public in this area, that might have 
concern with the proceeding, would normally be more apt to contact somebody local such 
as Mr. Nelson rather than to call Washington, D.C. or the Atlanta area office—regarding 
possible presentation of their views. Therefore, we have not made any attempt to canvass 
livestock producers in the area and request if they have any views, come forward to ex- 
press them.” (Tr. 2395). 


*? Notice of the hearing was published in the Federal Register 40 F.R. 30856 (July 23, 
1975), which is the statutory and accepted means of giving notice. Texaco, Inc v. Federal 
Power Commission, 412 F.2d 740 (3rd Cir. 1969). Also, respondent was served by the 
Hearing Clerk with a copy of the complaint and Notice of Hearing. 

1496 
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Complainant admits it has not published its procedures for determin- 
ing reasonable rates and charges. It is not believed necessary to deter- 
mine if complainant “should” have published the January 27, 1975 com- 
munication ** from Mr. Jack W. Brinckmeyer, Chief, Rates, Services, 
and Facilities Branch, Livestock Division, even though he regarded it as 
a policy that the area offices could rely on as being uniform in the United 
States (Tr. 704). However complainant’s Counsel stated at the oral hear- 
ing: 


“x x x Furthermore, the policy as expressed in the letter of Mr. Brinckmeyer, to 
the area supervisors, was not a rule of substantive law, or a regulation with 
binding effect on any of the rights and obligations of the respondent, such as to 
require publication pursuant to the Administrative Procedure Act. x x x”. (Tr. 
2006-2007). 


8 Because of the attention which has been directed to this document by both parties, it is 
set forth in full: 


{August 4, 1976, Court Exhibit No. 2] 


Dated January 27, 1975 
Subject: Modification of Value-Based Tariffs 
To: All Area Offices 


As all of you are well aware, we have been reviewing the problem of tariffs with 
charges based on the value of livestock. 


With the rapid rise in livestock prices in 1973, such tariffs resulted in charges 
that were completely unreasonable. When the problem of high charges were 
discussed with market operators, their response has been that they get high 
rates when prices are high and low rates when prices are low. However, now 
that prices for livestock are about 60 percent below the 1973 levels, markets 
with value-based charges are requesting tariff changes that put a minimum on 
their percent charges, adds a yardage charge, or request other changes that will 
protect them from low prices, but do not put a maximum charge on when prices 
are high. 


When discussing changes in tariffs based on value, (percent of dollar breaks) ad- 
vise the market operators that we will not accept a change in a tariff with rates 
based on value. If the market operator wishes, we will accept a tariff with rea- 
sonable per head charges. Attached is a sample of the per head rates we will ac- 
cept. If the market has a reasonable cost of service greater than the revenue the 
proposed rates will provide, we will be glad to make adjustments to provide a 
reasonable income. The suggested per head rates should be more than adequate 
to provide a market an opportunity to earn a fair return if it is operated in a 
reasonably efficient manner. 


JACK W. BRINCKMEYER, Chief (Signed) 
Rates, Services, and Facilities Branch 
Livestock Marketing Division 


Attachment. 
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Aside from the need of showing proper delegation of authority, said 
communication is not in the nature of a formal or substantive rule; refer- 
ences are to “me” (only the Secretary or his properly designated delegate 
has statutory authority to fix rates and charges); it is indefinite refer- 
ring to “adjustments” not specified; and, speculates as to the effect of 
the suggested per head rates. Moreover, said communication is not sub- 
stantiated by factual data. It is noted that the suggested rates and 
charges set forth in letter dated July 7, 1975 to respondent do not, in all 
particulars, follow those suggested in the January 27, 1975 communi- 
cation. 


Respondent’s argument relative to non-publication as a denial of due 
process was touched upon by the Fifth Circuit in Giles Lowery where the 
court stated: 


“Petitioner also advances a Freedom of Information Act argument to the effect 
that the Department was required to publish its ratemaking method. See 
U.S.C. § 552 (a)(1)(D). This publication requirement applies only to an 
agency’s ‘substantive rules of general applicability’ and ‘statements of general 
policy,’ and the ratemaking formula at issue here did not achieve such status 
until the administrative decision in this case was handed down. Prior to that 
time, the method was merely a position or proposal, and as such, was available 
upon request under 5 U.S.C. § 522 (a) (2) (C). 


That portion of the FOIA, however, does not mandate publication, and petition- 
er apparently made no request for the information. Moreover, we re-emphasize 
that petitioner had actual notice of the rate making method, and even if pub- 
lication were required here, actual knowledge or notice of agency policy 
precludes reliance on the agency’s failure to comply with the FOIA’s publication 
requirement. Whelan v. Brinegar, 538 F.2d 924, 927 (2d Cir. 1976); Kessler v. 
FCC, 117 U.S. App. D.C. 130, 147, 326, F.2d 673, 690 (1963). 


$8 Continued (Court Exhibit II Page 2) 
COMMISSION AND YARDAGE 


Calves (Under 300 lbs.) $3.25 per head 
Except calves selling for $20.00 or less EOOc? =? 


Cattle (300 lbs. and over) 4.25 per head 
Cow & Calf sold as pair 6.00 per pair 
Bulls (800 lbs. and over) 7.50 per head 


Hogs (under 180 lbs.) 1.00 per head 
Hogs (180 Ibs. and over) nap." 4 
Boar, Sows & Stags (270 lbs. & over) 250": ° 
Sows and pigs sold as litter Zoe * 


Sheep & Goats 1.00 per head 
Breeding Ewes and Bucks 75° 


Horses and Mules 7.00 " * 
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Whether or not the Department of Agriculture intends publication of its 
rules and procedures relative to rate making has not been brought to the 
attention of this Administrative Law Judge, * except as to the notice set 
forth the above is noted solely for the benefit of the parties and has not 
in any way entered into the consideration of this decision. 


The respondent further argues the anomaly of a strict per-head/per- 
weight schedule of rates and charges as proposed by complainant, by il- 
lustrating that in a declining market, the commission which the live- 
stock market receives becomes a larger percentage of the sales price. 
This, contends respondent, places a harsh burden on the ratepayer at a 
time when he can least afford it and requires a larger percentage of the 
ratepayers’ market dollars to pay for the same services in a declining 
market as in an ascending one. This argument of respondent is sound but 
one which the Agency declines to include in its analyses. 


Complainant adduced considerable documentary evidence to show 
that percentage or valuation selling charges result in disparative costs to 
livestock producers for similar services at stockyards. In fact, some of 


%¢ Without in any way relying upon or making a determination as to the completeness 
and/or accuracy thereof the Administrative Law Judge notes an observation that the Sioux 
Empire News, Tuesday, January 24, 1978, published, under the heading “Majority opinion 
difficult to determine on Packers Act” a statement attributed to a U.S. Agriculture Depart- 
ment Official (Mr. Jack Brinckmeyer) that: 


“He said the majority of witnesses in the marketing industry were for deregu- 
lation of rates they charge to the producer. The majority of the producers pres- 
ent wanted the program to stay like it is and some from both groups wanted 
partial regulation. 


“It’s hard to know how to weigh some of this stuff,” he said. 


“By the first of March Brinckmeyer is charged with making a recommenda- 
tion to the USDA for future policy on the act. Under the act the USDA cur- 
rently controls the rates that the markets charge the farmer. 


“Witnesses at the hearing could complain about individual companies or 
about rate structures as a whole. 


“Auction market operators from South Dakota, Minnesota, Nebraska and 
Iowa had representatives at the hearing,” he said. 


“Brinckmeyer said one person who said he represented the South Dakota 
Farmers Union wanted the program to continue exactly like it is. There were 
only ‘three or four’ people representing producer groups. 


“ ‘Because of more people from the marketing side of the industry there were 
more deregulation feelings,’ Brinckmeyer said. However, he added, a repre- 
sentative of the Sioux Falls market favored continuing the program. 


“Witnesses in the hearing ‘will advise us on how we should conduct our pro- 
gram in the future.’ ” 
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the exhibits were prepared to show that value-based tariffs provide fluc- 
tuating income and the income has no relationship to the cost of the 
service provided by such tariffs. With a value-based tariff the revenue 
generated, when livestock prices fall, may not be sufficient to meet the 
market operator’s revenue requirements. (Tr. 222). Complainant seeks to 
refute the validity of value-based rates on the basis: that such rates are 
“obviously” unconnected with the cost of the services provided; that 
“ability to pay has never been and should not be a major factor in the de- 
termination of the reasonableness of stockyard rates”; and, that re- 
spondent does not intend to practice what it now advocates in theory. 
These contentions of complainant do not detract from the factual cor- 
rectness of the respondent’s assertions that a strict per head tariff places 
a harsh burden on the ratepayer in a declining market. 


Several ratepayers (consignors) testified on behalf of respondent, in- 
cluding Mr. Whiddon who stated, with respect to respondent’s rates and 
charges on a per head and a percentage basis: 


“x x x I believe that the split rates that is charged is in essence the best system 
because it gives the most break on them and us too and I feel that as long as 
they are in a position to sell on a small percentage as they are that I am in a bet- 
ter condition to reap the highest price that I would be if he were selling on a 
flat rate. I think the buyer and the seller is both protected that way.” (Tr. 2385) 


Another area of disagreement relates to the treatment of facilities and 
services. 


In the instant case, the evidence does not reflect the nature of the 
facilities and services of the approximately 2000 auction markets so no 
absolute comparison is possible. However, the record does reflect the 
opinions and views of a number of witnesses concerning the respond- 
ent’s services and facilities. 


The complainant determined that respondent’s facilities and services 
are “adequate”, whereas, from respondent’s position, they are superior 
and are a factor in attracting attendees of the auctions. 


Mr. Brinckmeyer testified he felt “x x x if a livestock consignor 
brought cattle in and they became less valuable because of the stockyard 
operator’s handling, then this would not be adequate service to that per- 
son using the services.” He further stated, “x x x There are several fac- 
tors that come into determining whether the facilities or services of this 
market or any market are adequate in relation to the charges made.” (Tr. 
733). In the instant case, Mr. Brinckmeyer relied upon advice from his 
area office in Atlanta, Georgia, with respect to the determination of ade- 
quacy. No “cost” factor was attributed to the “adequacy” of services and 
facilities. 
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There is convincing evidence in the record to support the respondent’s 
position that its services and facilities were more than adequate. Some 
of the services and facilities identified by respondent’s witnesses were 
the initiative of Mr. Nelson in obtaining a lot of buyers on “fat cattle” 
sales days, of knowing the nature of the cattle handled by some of the 
consignors, the value of the weekly news card, the ticker tape, and of 
having a lot of buyers. 


Not only did respondent’s witnesses regard its services and facilities as 
those of quality and helpfulness to the consignors, but complainant's 
witness, Mr. Fischer indicated that both with respect to the livestock 
and the employees, the stockyard facilities were as safe as can be made. 
(Tr. 1428). Mr. Fischer, based upon his observations, described respond- 
ent’s facilities and services as follows: 


“Q. Did the facilities that you observed with respect to cattle appear to lend 
themselves favorably or unfavorably to the stockyard services being applied? 


A. Favorably. 


Q. Would that be full suit [sic] also in the context of time; like you said four or 
five drafts a minute? 


A. Yes, sir. 
Humane? Favorable? 
Yes, sir. 
Healthy? 


. I didn’t see any accumulation of material around the market that would be 
detrimental to the animals’ health. 


Q. Safe in the sense of minimizing of bruises and injury that way? 


A. I think it was as safe as can be, with that speed of operation. Several pre- 
cautions had been made to protect the livestock, such as rubber bumpers on the 
hydraulic doors. And I didn’t notice any real sharp projections that would tend 
to bruise unnecessarily.” (Tr. 1418) 


Mr. Fischer stated that in his view “adequate facilities, and in turn, 
“reasonable services”, were: 


“Well, any facilities—my evaluation would be reasonable services, if they could 
protect and maintain the quality of the livestock consigned to the market for 
sale and present them to the ultimate buyer in their best possible condition. 
Then I would think that the facilities would be reasonable as intended under the 
Act.” (Tr. 1328-1330, 1456). 


The complainant sees no need to measure the adequacy of service for 
the purpose of determining reasonable revenue requirements. Instead it 
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makes a determination whether the services are reasonable and ade- 
quate as required by the Act and does not attempt to measure the degree 
of adequacy. *° 


The theory upon which it proceeds is that a higher subjective satisfac- 
tion with the adequacy of the facilities of a particular auction market 
should influence producers to patronize that stockyard rather than con- 
sign their livestock to other auction markets in the surrounding area. In- 
creased volume should be the reward for a high degree of adequacy of 
services and facilities, states the complainant. 


Thus, the complainant deemed respondent’s facilities adequate and 
made no further study thereof and there were no calculated allowances 
in regard to the facilities and/or the services offered. Respondent pro- 
tests that this fails to take into account the nature and purposes of such 
facilities. Reason compels the conclusion that when the complainant 
determined respondent’s services and facilities were “adequate”, some 
evaluation and identification of such services and facilities had to be 
made to arrive at the conclusion they were “adequate.” In its reply brief, 
respondent acknowledges this when it states: “x x x the ‘adequacy’ of 
facilities and services is a judgment matter—not attempted to be a [sic] 
quantified or qualified or measured in a meaningful manner. x x x”. In 
addition, the respondent argues that the value of livestock consigned to 
a livestock market agency can be diminished, retained, or improved 
while at such facilities. For instance, the evidence of record is persua- 
sive, although there is testimony to the contrary, * that greater pen 
space, effort and services on the part of the market agency are consumed 
with respect to the sale of a 900 pound animal than a 400 pound animal 
and that a paved parking area and comfort facilities for patrons are con- 
ducive to attendance. Complainant contends to the contrary. The expert 
witnesses, Dr. Stoddard, and Dr. Shah, also expressed different opinions 


85 Dr. Stoddard’s dissertation was premised on an assumption that services and facilities 
were “adequate”. 


The complainant expressed the view, on brief, that, “x x x the Department believes it could 
not measure the relative adequacy of services and facilities without a considerable expendi- 
ture of time and money that could be better utilized elsewhere. x x x”. 


In contrast to cu.aplainant’s summary treatment thereof for rate making purposes, re- 
spondent refers to Agriculture Handbook No. 337 and the detailed treatment of services 
and facilities therein. 


86 Mr. Brinckmeyer indicated that large hogs over 300 pounds require a little different 
service than a 179 pound hog (Tr. 161) and that some bulls required a different service 
than a thousand pound steer (Tr. 171-172); Mr. Lipscomb, Mr. Stewart, Mr. Trione, Mr. 
Whiddon, Mr. Kaiser, Mr. Campbell, and Mr. Nelson held the view that it took more serv- 
ices and pen space for larger animals. 
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as to the need for, and the desirability of, precise measurement of “ade- 
quacy” as it relates to services and facilities. *” 


Although complainant did not attach a revenue requirement of value 
to respondent’s services and facilities, neither did the respondent. In 
other words respondent has not shown herein that it should have higher 
rates and charges because it has superior services and facilities. 


Respondent emphasizes further areas of disagreement pertaining to 
complainant’s method of rate analysis and its procedures whereby it ar- 
rives at a reasonable revenue requirement. In view of the present status 
of the case law, and Departmental decisions, such contentions by re- 
spondent are not sufficient to show that complainant’s method is in- 
valid. Nevertheless, fairness requires consideration thereof. 


As respondent correctly points out on brief, an integral part of com- 
plainant’s rate and analysis method and procedures involve the applica- 
tion of the concept of an animal marketing unit, whereby actual head 
counts of livestock are converted to a common unit. Mr. Hammond re- 
fers to the marketing unit concept as “a statistical type of measure- 
ment.” (Tr. 1687). It is respondent’s view that the concept of “animal” or 
“marketing” units is speculative and gives rise to error in projections in 
regard to revenue. Again, the use of the animal unit method as part of 
complainant’s rate making procedures has been approved by the Fifth 
and Eighth Circuits. 


By way of example of further apparent contradiction the respondent 
notes that the actual and realistic amounts for bad debts and profit al- 
lowance are removed and replaced with an arbitrary figure determined 
by complainant. The respondent notes on brief that: 


“The Agency is precise when it analyzes the expenses of the respondent. It 
disallows $200 of contributions with the admonition that, ‘it is not considered 
reasonable that rate payers make involuntary donations to charities not of their 
choice.’ It then turns around and concocts a formula for bad debts that permits 
the market agency to charge the rate payer for bad debts which may not occur 
and calls it a ‘reward’ to the market agency.” 


That is, the allowance for bad debts is based on an industry average; 
the business getting and maintaining allowance is computed at 25 cents 


87 Some of Mr. Brinckmeyer’s testimony in connection therewith is: 


“x x x But we say that service and facilities are adequate if they retain or im- 
prove the value of the livestock consigned by the farmer while it’s in the stock- 
yard.x xx 

“I feel if a livestock consignor brought cattle in and they became less valuable 
because of the stockyard operator’s handling then this would not be adequate 
service to that person using the services.” (Tr. 730-732) 
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times the number of animal units and the figure of 40 cents is used to 
calculate a “margin” allowance. 


Specific discussion is warranted relative to the complainant’s use of a 
40 percent “margin” which includes amounts to cover income tax liabil- 
ity. 


After complainant has made its “disallowance” and “allowance” adjust- 
ments, it computes an operating allowance on the basis of 40 cents per 
marketing unit sold at auction during the base period. This is sometimes 
referred to as “margin”. Mr. Brinckmeyer explained: 


“x x x that is an amount that is provided above the cost determined to be rea- 
sonable for the market operator to cover contingencies and to provide for the 
stability of schedule of rates and charges, so that the schedule does not have to 
be changed frequently.” (Tr. 595). 


Complainant states on brief: “For ratemaking purposes, taxes are to be 
considered nothing more or nothing less than a cost of doing business. 
As with all other elements of cost, they may be replaced with an appro- 
priate ‘weighted average’ amount x x x or provided for by a pragmatic 
adjustment such as complainant’s operating margin allowance.” 
Whether or not this theory results in equal treatment of all auction 
yards need not be decided in the instant case. However, the observation 
is made that the amount of tax liability may be subject to such factors as 
to whether or not the-entity is a corporation, partnership, or sole 
proprietorship; whether it has carryover losses, capital gains and/or 
losses, the varying taxing statutes of the states and counties, and other 
matters which would enter into the computation of its actual liability. 
Thus, a different percentage of the 40 percent margin would be used 
among auction markets to satisfy their respective tax liabilities. 


The respondent regards the use of the margin allowance as arbitrari- 
ness on the part of complainant and argues that there is no sound basis 
for it. Respondent recognizes, on brief, that these arguments constitute 
“concepts” of rate-making and are a part of complainant’s overall proce- 
dures, which procedures the Fifth and Eighth Circuit subsequently af- 
firmed. 


An integra! part of complainant’s rate-making procedures is the utili- 
zation of its animal marketing unit concept in determining the return on 
land. Complainant’s animal unit concept was first applied to land in 
1968 and a unit value of 5.8 cents was developed upon analysis of land 
appraisals made during the early 1960’s and the “rounded” figure of 6 
cents has been in use ever since. The merits of this approach, as stated 
by complainant, are: 
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(1) elimination of any need to determine the used and useful area of the stock- 
yards; 


(2) the value of land does not have to continuously be reviewed by complainant; 


(3) Complainant does not have to bother in ascertaining the original cost of 
land used and useful for stockyard services and separating this portion of land 
from the total land owned by the stockyard; and 


(4) the amount of return authorized on used and useful land generally is of 
minor impact on the total revenue requirement for an auction market. 


In the subject case respondent reported land value of $23,377 (presumed 
to be the original cost) and complainant provided respondent with an 
amount of $3,495 as a reasonable return on its land investment. This is 
equivalent to a rate of return on land of 14.25 percent based upon the 
original purchase price. Respondent complains because such procedures 
on part of complainant are not known unless one becomes involved in a 
rate-making proceeding. 


With respect to the depreciation expense disallowance and allowance, 
the respondent’s figures do not include (in the base period) a full year’s 
depreciation for its new sales arena, office, and related equipment. The 
complainant disallowed the respondent’s depreciation expense, some of 
which was on the accelerated basis, and complainant added, as an allow- 
ance the sum of $25,666.51 as a return on the average net book value of 
the buildings, pens, structures, trucks, and office equipment, and as a re- 
turn on the average long-term debt to be included in the total reasonable 
revenue requirement. The complainant used different useful lives than 
did the respondent. Mr. Fischer, the auditor, got information from the 
Mr. Hammond as to the dates of construction of the buildings and facili- 
ties, and, also Mr. Fischer made a visual inspection of respondent’s build- 
ings and facilities. Based thereon, and certain Internal Revenue guide- 
lines, he made estimates of the useful lives of the buildings and facilities. 
(Tr. 1890-1891). 


Complainant justifies its use of the straight line method of deprecia- 
tion as being more reflective of the cost expense of the asset over its use- 
ful life and thus more equitable to the ratepayers. In accelerated depreci- 
ation, a greater amount is written off in the earlier years and thus there 
is a heavier burden on the then present users of the facilities. 


Complainant computed respondent’s return on buildings and equip- 
ment by multiplying a rate of return times the net investment (original 
cost less accumulated depreciation). Complainant’s allowance of 
$25,666.51, as the reasonable revenue requirement, is equivalent to a re- 
turn of 7.38 percent on the rate base or average net investment of 
$347,838.22 as of October 26, 1975. Complainant considers the rate 
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base (net investment in buildings and equipment) and rate of return to- 
gether. On brief, complainant states: “Respondent’s reasonable rate of 
reason, [sic] 7.38%, was established on the basis of its cost of debt, 6% 
and a return on equity capital of 10%.” 


Although respondent does not agree with the depreciation adjust- 
ments, it has not shown, by persuasive evidence, that the complainant’s 
useful lives and method of depreciation are in error for rate making pur- 
poses. 


The item of transit insurance in the amount of $10,544.06 was disal- 
lowed by complainant. The respondent maintains an insurance policy 
that provides coverage for livestock losses incurred while in transit to 
the market as well as while on the market premises. The $10,544.06 rep- 
resents the premium assessed the respondent on the basis of the gross re- 
ceipts from the sale of the livestock during the base period. Complainant 
explains its reason for its treatment of this item as follows: 


“The respondent is responsible for all livestock losses which occur at the 
stockyard pursuant to the providing of stockyard services. It therefore has an 
insurable interest in all livestock on the premises both prior and subsequent to 
sale. A premium expense confined to this insurable interest is a proper expense 
item shown for rate-making. The insurance policy now in effect, however, is a 
‘transit insurance’ policy since it covers all livestock loss, including losses exper- 
ienced during shipment to the market (Tr. 2137). 


The respondent is entitled to reimbursement of its actual insurance premiums 
by the rate-payer only insofar as they pay for the coverage of an insurable inter- 
est of the respondent. Insurance coverage while in transit is a service to the 
livestock producer but not a stockyard service as defined in the Act (7 U.S.C. 
201 (B) ). It is not provided as an optional service for which a separate charge is 
specified, that is, a charge for other than stockyard services. A stockyard com- 
pany or market agency is free to provide such service by separate charge on an 
optional basis when such action would be in conformity with state insurance 
laws. 


“It should be noted that even the assessment of a per-head transit only charge 
on an optional basis would be a discriminatory practice if the policy premium 
were to be calculated, as it is under the respondent's policy, at a specific rate per 
$100 of gross sales of livestock. Furthermore, the respondent cannot simply re- 
quest a modification of its tariffs in the future so as to impose a separate charge 
on individual consignors for insurance coverage applicable to the entire period 
during which the livestock is on the premises since the insurable interest of the 
consignors would terminate at the time of sale. 


“The premium expense of such a transit insurance policy is treated as a Busi- 
ness Getting and Maintaining expense. It is so treated by the complainant be- 
cause such coverage is used as an incentive to solicit livestock consignments. 


“The $10,544.06 paid in transit insurance premiums is nearly one-half of re- 
spondent’s total advertising expenditures of $22,512.99, which in turn consti- 
tutes a majority of the $37,225.46 spent for Business Getting and Maintaining 
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(CX 81). The respondent may continue to carry the transit insurance policy now 
in effect if it so desires. No restriction is imposed on the free selection of adver- 
tising and promotional alternatives by the respondent. However, a limit on the 
total of BGM expenditures which may be reimbursed by the rate payers as [sic] 
necessary.” 


Summarily stated the respondent contests the complainant’s entire 
procedure for determining rates and, instead, would rely upon the sched- 
ule of rates and charges contained in its Tariff No. 3 as being reflective 
of just, reasonable and nondiscriminatory charges. This represents a dif- 
ference in approach whereby greater emphasis is given to industry wide 
averages as opposed to costs of individual auction stockyards. Thus, 
complainant’s approach, as asserted by respondent on brief, minimizes 
-or does not consider the competitive situation of an individual auction 
stockyard business operation, except in an overall sense, the capacity of 
the affected farmers/producers to exercise their own judgment as to 
whether the charges they pay are just, reasonable and commensurate 
with the services rendered (complainant uses its judgment); and, the in- 
creased costs (clerical personnel) which may be associated with the effort 
to comply with complainant’s unpublished rate-making procedures. The 
complainant takes issue with Respondent’s assertions and contends: 


“Proper consideration must, of course, be given to the facts related specifi- 
cally to this respondent’s operations. That has been done. x x x” 


Complainant relies on industry analyses and comparisons which 
“closely corresponded” to those experienced by respondent, and places 
the burden on respondent to show that its activities “were so unique as 
to render complainant’s comparisons unreliable.” A party attacking a 
prescribed rate schedule has a “rather heavy burden.” Giles Lowery, 
supra. 


The respondent’s objections to the receipt into evidence of Dr. Stod- 
dard’s doctoral dissertation merit discussion. The complainant adduced 
the written testimony (Ex. 74) of Dr. Everett Stoddard, an employee of 
the Packers and Stockyards Administration, United States Department 
of Agriculture, at whose request he did research pertaining to the best 
method of pricing livestock auction services. Respondent’s objections go 
to both the procedural and substantive aspects thereof. 


On April 27, 1976, complainant’s counsel stated, at the oral hearing, 
that the “x x x testimony of Dr. Stoddard is almost exclusively in the 
form of his written dissertation.” At that time, respondent’s counsel 
stated that objection would be made to that type of testimony and that 
cross-examination would be “exhaustive and extensive”. So it was. Re- 
spondent further asserts, and the record shows, an absence on the part 
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of complainant, of public notice of Dr. Stoddard’s initiating his doctoral 
study and the intended purpose thereof. * 


Certain underlying data was prepared by the Rates, Services and 
Facilities Branch. (Tr. 920) and was provided to Dr. Stoddard. The com- 
plainant relies upon confidentiality in declining to make available to Re- 
spondent the exact same data used by Dr. Stoddard. However, the record 
does show that, in the instant case, substantially all of the data used by 
Dr. Stoddard was made available to this respondent. ** Demands were 
made upon the complainant pursuant to the provisions of the Freedom 
of Information Act and complainant made available source data other 
than that which it considered confidential. (Tr. 1564-1569). The record 
further shows that Exhibit 74 which later became Dr. Stoddard’s written 
sworn testimony was furnished respondent’s counsel prior to the first 
adjournment of the oral hearing on April 30, 1976. The witness Dr. 
Stoddard adopted Exhibit 74 as his testimony in written form. Respond- 
ent was given full opportunity for cross-examination. Dr. Stoddard was 
on the stand for cross-examination and the record shows that Dr. Stod- 
dard was, in fact, cross-examined extensively. Respondent’s counsel indi- 
cated his intent to cross-examine Dr. Stoddard “as if x x x he had read 
the dissertation into the record.” (Tr. 905). In addition, the respondent 
had several weeks after Dr. Stoddard’s testimony to prepare a rebuttal. 
The record shows that respondent did use rebuttal testimony and ad- 
duced its own expert witness, Dr. Shah. 


3% Dr. Stoddard testified, inter alia, 


“x x x In 1973, Mr. Brinckmeyer and his Branch discussed a problem of value-based tar- 
iffs with Dr. Engelman and myself in the Industry Analysis Staff. 

“At that time we decided to take a sample of auction markets throughout the country 
and look at the reasonableness and the discriminatory features of the three major classifi- 
cations of tariffs that we had: The per cent, per head and valuation tariffs. 

“And this [dissertation] generally, is a result of my analysis.” (Tr. 873-874). 


The referred to dissertation was submitted to the University of Maryland as partial fulfill- 
ment of Dr. Stoddard’s Ph.D. requirements. The preparation of the dissertation was ap- 
proved by Dr. Stoddard’s superiors and he, “x x x was given permission to use the data that 
I had collected to do a thesis, with the understanding that no one individual firm’s—the 
identity of any individual firms would not be disclosed, x x x”. (Tr. 874) 


3° Respondent acknowledges this on brief: 


“In conjunction with Dr. Stoddard’s presentation, the Respondent, through 
counsel, made several requests of the Agency, both in the hearing and in writ- 
ten requests pursuant to the Freedom of Information Act, 5 U.S.C. Section 552, 
see (Tr. p. 1253, p. 1279) and (Rx. No. 17). These requests were predicated upon 
the theory that Respondent should have been able to have such information 
available to it in order to: 

(a) either check the work of Dr. Stoddard; or 
(b) possibly attempt its own study. 
After some delay, the Agency did furnish the requested data.” 
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Although the record amply supports the complainant’s determination 
relative to the matters herein at issue, aside from Dr. Stoddard’s written 
testimony, it is appropriate to set forth some of the contentions of the 
parties with respect thereto. 


According to complainant, the most important hypothesis to be tested 
by Dr. Stoddard’s study *° was: whether or not average market inccme is 
the same as the average revenue requirement for each type of tariff and 
also for all markets. “This is the statistical test for reasonableness.” as- 
serts the complainant. Dr. Stoddard’s study was not concerned with the 
absolute amount of unreasonableness or discrimination shown by the use 
of value based tariffs. ‘* Complainant points out on brief that it is incor- 
rect to assume that the source data as reported to the complainant, and 
used by Dr. Stoddard, was totally accurate. 


Dr. Stoddard concluded from his findings that his study indicated that 
market income for the percent and valuation tariff markets averaged 
significantly more than revenue requirements, based on 1972 livestock 
values and operating costs. In addition he concluded: 


“x x x The value-based tariff markets account for the bulk of auction market 
sales. Therefore, the rate structure for all sample markets was unreasonable 
based on the animal marketing unit concept. The value-based tariffs are not ac- 
ceptable, given the public utility requirements for reasonable rates. 


Discrimination in rates among the major types of livestock sold is more diffi- 
cult to quantify and test for statistically significant differences than the unrea- 
sonableness of rates. Estimates of total market income and revenue require- 
ment for each type of livestock were derived using regression analysis. Discrim- 
inatory rates were found within a tariff classification. The problem was worse 
for the percent tariff markets. 


A 30,000-unit market is recommended as a minimum reasonable size. Beyond 


Dr, Stoddard described this as an official task he was asked to perform. (Tr. 896). 


‘t Dr. Stoddard stated the purposes of his dissertation as: 

“Our over-all objective in this study was to determine the most equitable method of pric- 
ing livestock, auction market services, to both the consignors and market owners, and also, 
to estimate a minimum feasible market size. 


“And within the over-all objectives, I wanted number one, to check the validity of the ani- 
mal unit factor presently used by the Department of Agriculture, the Packers and Stock- 
yards Administration in their rate analysis work; and I was to determine if any type of tar- 
iff was unreasonable, as we define it under the Act, and determine if any type of a tariff 
has more of a tendency to be discriminatory. 


“And I also did some analyses of cost and income by size group of markets.” (Tr. 
874-875) 


A sample of 244 auction markets was used which Dr. Stoddard felt was “adequate” based 
on a 1968 study. The data compiled was from the 1972 reporting year. 
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this size, cost economies are small. This is only slightly smaller than the aver- 
age of the sample markets—indicating the general inefficiency of the industry. 


Auction market rates should not be deregulated allowing markets to charge 
what the competitive situation will allow as many markets operate in areas of 
low marketing density with few alternative outlets. Reasonable marketing 
charges at public markets are an integral part of the overall protection afforded 
livestock producers, in addition to regulations assuring the integrity of the 
transaction and additional financial protection through prompt pay and bond- 
ing. 


Area rates or one nationwide rate for each type of livestock are probably not 
acceptable to the industry because of the characteristics of the long-run cost 
curve. Rates setting a reasonable marketing cost for a feasible minimum size 
would force many markets out of business. However, an area rate concept is 
used by the Federal Power Commission in setting rates for about 75 percent of 
the natural gas flowing in interstate commerce. The Supreme Court in review- 
ing this concept noted that high cost operators may be more seriously affected 
than others (Priest, 1969). 


The large number of low-volume firms indicates that resources in the live- 
stock auction market industry are not being used in the most efficient manner. 
This has been the conclusion of other researchers (Grinnel, 1974; Wooten, 
1965; Miller, 1961). There are too many livestock auction markets. 


Not all livestock auctions can be operated efficiently. Aside from increased 
livestock production, volume at a specific market can only be increased by tak- 
ing consignments from competing auctions or other marketing channels. Thus, 
volume-induced gains at one market are offset by losses at others. Direct 
marketings of slaughter and some feeder livestock remain highly competitive 
with auctions. Even terminal markets are beginning to sell feeder cattle and 
some feeder pigs on an auction basis, thus reducing auction sales to a limited 
extent. This indicates no efficiencies can be generated within the industry with- 
out a reduction in the number of low-volume markets operating in a general 
area. X X x”. 


Said study by Dr. Stoddard, and other evidence of record, indicate that 
among the attributes of per head rates and charges are: the lessening of 
bookkeeping requirements in that each draft does not have to be record- 
ed to determine the average commission and yardage by type of live- 
stock (of which there are 16 different classifications in all) as commis- 
sions would vary with the value of the animal; economies of scale for per 
head markets; and, most auction market costs are not directly attribut- 
able to a specific type of livestock and the average commission for each 
type of livestock is not easily ascertainable. 


Dr. Stoddard indicated that the service of a stockyard is maintaining 
or increasing the value of the livestock. He defined “adequate services” 
as: 


“That the livestock auction market, the market agency, maintain or enhance 
the value of the animals, consigned animals”. 
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He indicated it would take both adequate services and adequate facilities 
to maintain or enhance the value of the livestock. He was of the opinion 
that respondent’s market was efficient based on comparisons to which 
reference had been made. He made the assumption, when he received 
the sample of the 244 markets that the services were reasonable and ade- 
quate. He did not attempt to measure the competitiveness of the 
markets. He assumed reasonableness and adequacy. 


The respondent’s expert witness, Dr. Shah, would have included in the 
regression analysis a measurement factor for the “adequacy” of the facil- 
ities and services, i.e., restrooms, cafeterias, telephone facilities, selling 
arena, parking facilities, loading and unloading ramps, lighting, etc. 
This would have been based on the visual observations of an expert facil- 
ities’ evaluator. 


Among other things, Dr. Shah’s testimony dealt with the need, if 
any, for a sampling technique (i.e. 244 auction markets) when the entire 
population (i.e., 1855 auction markets) was available for analysis; wheth- 
er or not systematic selection (every eighth market) *? provided a reliable 
selection method as opposed to the alternate of “random” selection; the 
relationship of the sample size to the validity of the results; concern rela- 
tive to the stability of the coefficients upon which the marketing unit 
concept is based; the expected change by the inclusion of additional 
factors such as adequacy of services and competition (variables); the de- 
sirability of constructing a confidence interval; whether or not the data 
contained in Dr. Stoddard’s written testimony was sufficient to con- 
struct confidence intervals; the greater information which would have 
been present had the true market income per head and per species been 
utilized in determining the “marketing” unit; the significance of the con- 
fidence intervals overlapping which it was indicated they did, except for 
the confidence interval relative to percent valuation; and the possibility 
that conclusions were reached based upon either insufficient or misinter- 
preted statistical data. 


Upon cross-examination, Dr. Shah was questioned, among other 
things, with respect to his suggested alternative methods or procedures 
and the reasons why he would expect same to be equally or more correct 
than those utilized by Dr. Stoddard. From computer examples (Respond- 
ent’s Exhibit No. 16, parts 1, 2, 3, and 4) Dr. Shah sought to show the de- 
gree of impact on the revenue requirement computation which would be 
forthcoming when there was any change in the net regression coeffi- 
cients. To illustrate his premise, Dr. Shah eliminated horses (as a 
species) from the basic equation to show that the marketing unit concept 
as a measure of revenue requirement maintains stability only when all 


“ Certain markets so selected were “rejected” by the Agency. 
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markets have exactly the same number and type of species from which 
income is derived. Any variance in the regression coefficients will alter 
the marketing unit measure as to all species. In order to preclude an 
undue influence by per head markets, and to minimize other alleged de- 
ficiencies, Dr. Shah suggested the necessity of construction of con- 
fidence intervals for which he indicated more statistical data would be 
required. Although acknowledging that he understood how various data 
by Dr. Stoddard were arrived at, Dr. Shah indicated he did not, in some 
instances, agree with the interpretation thereof. 


Dr. Shah also maintained a different view as to the methodology and 
interpretation of data set forth in Dr. Stoddard’s dissertation. ** 


Dr. Shah stated: 


“It is my understanding that better methodology might have been 
used to arrive at more valid conclusions.” 


‘3 Some of the alleged infirmities of Dr. Stoddard’s study are admitted by complainant 
when it states, on brief: 


“x x x Obviously, it would be better to work with absolutely accurate source 
data but that is not a valid reason to fail to do the most that can reasonably be 
done with less than totally accurate data. The establishment of rates based on a 
unit cost of service calculated on admittedly ‘imperfect’ data is far from un- 
usual and has been expressly held to be proper and legal in Southern Louisiana 
Area Rate Case v. FPC, 428 F.2d 432.” 


In Southern Louisiana Area Rate Case v. FPC., 428 F.2d 407 (C.A. 5, 1970), the 
affirmation of the Federal Power Commission’s orders was recognized by the 
court to “x x x not reflect full satisfaction with the performance that the Com- 
mission has turned in, but rather a recognition that the process of producer 
regulation is a difficult one that the Commission must have latitude to adapt to 
changing conditions. x x x”. It was further stated therein: “Impression is, how- 
ever, one of the reasons for the requirement that a regulatory body reassess its 
rates in terms of purpose and consequences. x x x”. 


In its Reply Brief respondent reiterates its objections to Dr. Stoddard’s study 
and respondent’s belief that it is biased and far from being objective and states, 
in part: 


“x x x The truth is that an individual with a bit of knowledge of statistics, with 
ready access to a computer, computer programmers, and some canned com- 
puter programs, and with ready access to a portion of the right kind of data, 
put together a report to support a particular agency viewpoint. Dr. Stoddard 
did not study a thing. x x x 


“Hence, Dr. Stoddard’s dissertation must be considered by what it really is: a 
biased attempt to support a particular ingrained agency viewpoint. x x x. Dr. 
Shah’s examples, simply and concisely point out that the mere ability to formu- 
late regression equations does not necessarily mean that one can place inter- 
pretations on the individual components of the regression equations such as 
done by Dr. Stoddard.” 
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Respondent’s objections as to the sampling techniques used by Dr. 
Stoddard, and controverted by Dr. Shah, have been considered. Al- 
though the data given Dr. Stoddard “rejected” certain markets initially 
drawn from the sample, there has been no persuasive showing that this 
affected the validity of his conclusions. His “sample” consisted of 74 per- 
head markets, 136 percent markets, and 34 valuation tariff markets. Dr. 
Stoddard used the classification of the Rates, Services and Facilities 
Branch which classified, “x x x the major type of tariff by the effect on 
income that the type of tariff had.” The revenue requirement analyses 
was also done for him by the Rates, Services and Facilities Branch. 


Dr. Shah also mentioned in his testimony that the “rounding” of 1.11 
to 1 “x x x might have an effect in saying that per-head tariffs are not 
discriminatory while the others are.” Also, in Dr. Shah’s testimony he 
expressed the views that a better estimate of variance could have been 
found by taking a small sample of the 1972 reporting markets, as op- 
posed to the 1968 reporting markets used by Dr. Stoddard. He further 
pointed out the alternative of random sampling to systematic sampling 
as a means of eliminating bias. 


A further point raised by complainant is that relating to Dr. Stod- 
dard’s underlying assumption that all market agencies which went into 
the study provide the same services. Hence, it is stated his definition of 
discrimination becomes less than convincing inasmuch as neither the 
services were identified nor a quality factor attached thereto. As pre- 
viously noted, respondent’s own expert, Dr. Shah, did not, and could not, 
attribute a value to respondent’s services and facilities. ** 


The receipt into evidence of Dr. Stoddard’s written testimony was not 
error. Respondent has not demonstrated harm thereby. In fact, respond- 
ent may have been helped by the reduction of Dr. Stoddard’s technical 
data to written form. Due process has been complied with in regard 
thereto. 


Whether or not the policies of the Agency were correct as to utilizing 
Dr. Stoddard’s academic pursuits in furtherance of its position that 
value-based tariffs are invalid under the Act need not be decided herein. 
What the respondent refers to as “bias” in Dr. Stoddard’s dissertation, 
i.e., that value based tariffs are illegal, is an acknowledged position of 
the Agency. The Agency’s procedures are amply supported by other evi- 
dence such as, but not limited to, the testimony of Mr. Brinckmeyer, Mr. 
Hoffman, and Mr. Fischer. 


If there be substantive error as respondent contends, then such error 


‘* Should it be determined subsequently in this proceeding that a “value” or monetary con- 
sideration should be given to Respondent’s services and facilities, the case can be remanded 
to the Administrative Law Judge for the receipt of such evidence. 
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lies with the policies and procedures of the Agency. However, the Judi- 
cial Officer and the Fifth and Eighth Circuits found no such error. It is 
obvious, though, that the auction markets would be in a more informed 
position if complainant published its policies and procedures and caused 
actual notice to be given the auction stockyards of its position that only 
per head tariffs would be accepted for a changed tariff. 


Inherent in its posture of disputing complainant’s rate making proce- 
dures, respondent refers to situations where complainant has adduced 
no evidence or evidence which respondent contends does not support 
complainant’s position. In those instances *° the record shows that com- 
plainant did not regard such factors as pertinent to its regulatory func- 
tions. 


With respect to whether complainant’s characterization of respond- 
ent’s business as in the nature of a public utility is correct, the Fifth Cir- 
cuit noted (Footnote 5 to decision) that: 


“x x x the judicial officer compared terminal stockyards to such ‘traditional’ 
public utilities as railroads and electric companies, and likened auction markets 
to owner-operated taxicabs. x x x”. 


In the Central Arkansas Auction Sale cases the decision therein by the 
Eighth Circuit took cognizance of the distinction between auction 
markets and terminal stockyards, and stated, in part: 


“x x x For example, the owners of large terminal stockyards provide the facil- 
ities where livestock are bought and sold and invest millions of dollars in the 
stockyards. Auction markets are usually small operations with investments 
generally less than $50,000. The terminal stockyard owners’ income depends on 
the return allowed on their investment in the stockyard. On the other hand, the 
great majority of auction market owners actively work at their auction markets 
and a large part of their income is derived from the Department’s computed al- 
lowance for a working owner. The Department can clearly take into account 
these differences in determining a rate formula. x x x”. Emphasis added. 


‘5 ie., Alleged failure to identify the services and facilities which Respondent offers and 
the realities of its business getting activities such as maintaining credit, the steadiness of 
patronage, the value of the service to the ratepayer ‘and consignor, the amount of prudence, 
wisdom, skill and industry displayed at the location, and the risks and hazards inherent in 
the business; failure to ascertain number and type of personnel required to carry out the 
Respondent’s services and/or to meet competition; failure to show that any of Respondent’s 
farmers/producers were unjustly exploited; failure to show the types of farms which the 
Respondent serves; and the nature of Respondent’s trade area. Respondent also asserts 
that Complainant failed to present any evidence as to the relation of the Respondent's costs 
to the per head volume of livestock that pass through its facilities. The record does not sup- 
port this assertion. The Complainant’s evidence does disclose that reference was made to 
Respondent’s costs for comparison purposes. 
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The complainant’s request for findings of fact and conclusions that 
value-based rates and charges for stockyard services are inherently or 
per se discriminatory has not been overlooked, but such request has not 
been granted in this proceeding. Since the time of the oral hearing, mat- 
ters not then existent constitute circumstances of the present: i.e. the 
Fifth Circuit’s and the Eighth Circuit’s affirmation of the Giles Lowery 
case and Central Arkansas Auction Sales case; the holdings of rate policy 
hearings by United States Department of Agriculture officials (43 F.R. 
986, Thursday, January 5, 1978); and, the pendency of other rate mak- 
ing cases at the Administrative level ** which might reflect a policy deci- 
sion to proceed on an ad hoc basis. At the oral hearing herein complain- 
ant indicated that “x x x the method of utilizing the decision as it would 
be applied to other market agencies having value-based rates has not 
been determined.” (Tr. 188) In addition, the record herein is not sup- 
portive of such an all encompassing declaration (which would be binding 
on some 900-950 stockyards) to the effect that all value-based tariffs are 
per se violative of the Act. As noted above, if such are a part of a No. 1 
tariff, or if changes therein are based on a decrease in the rates and 
charges, they are not regarded as violative of the Act. 


Complainant’s suggestion, on brief, that official notice be taken of the 
participation of Respondent’s counsel in prior rate proceedings, is re- 


jected. The extent of respondent’s counsel’s expertise, knowledge, and 
receipt by him of informal information by way of discussions with the 
Agency personnel is not at issue herein. 


Also, respondent can not be faulted for not having acquiesced in, and 
for having chosen to, challenge complainant’s concept of reasonable 
revenue requirements. Respondent had every right to do so. To criticize 
it for having exercised a statutory right is unjustified. 


All contentions, arguments, proposed findings of fact, motions, and 
requests of the parties have been carefully considered whether or not 
there has been discussion thereof. To the extent any are inconsistent 
with this decision and order, they are denied. 


The entire record herein has been carefully considered and based upon 
such consideration it is concluded that respondent’s schedule of rates 
and charges set forth in Tariff No. 3 are not, and would not be, just, rea- 
sonable, and nondiscriminatory. It is further concluded that the Secre- 


“6 Complainant indicates on brief that “x x x holdings that value-based rates were per se 
discriminatory and per se unreasonable would serve as a presumption in subsequent rate 
proceedings under the Act. x x x”. 


‘7 At the date of this decision there were pending before the United States Department of 
Agriculture, Office of Administrative Law Judges, the following case: Corona Livestock 
Auction Inc., P. & S. Docket No. 4933; C. E. Mills, et al, P. & S. Docket No. 5151, and Em- 
mett Livestock Commission, Inc., P. & S. Docket No. 5485. 
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tary of Agriculture, acting under specific statutory authority, has pre- 
scribed a schedule of rates and charges for the respondent which is just, 
reasonable, and nondiscriminatory and that such rates and charges as 
determined by the Secretary are the ones which Respondent should be 
ordered to follow. For the reasons set forth above, respondent’s rates are 
unjust and unreasonable. Complainant’s proposed rates are just, reason- 
able and nondiscriminatory, and should be adopted. Accordingly, the fol- 
lowing Order* should be, and hereby is, issued herein. 


(No. 18,707) 


In re CENTRAL ARKANSAS AUCTION SALE, INC. P&S Docket No. 5249. 
Decided August 16, 1978. 


Modification of Rate Order 


Eric Paul, for complainant. 
George F. Hartje, Conway, AR, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


Respondent having petitioned on June 26, 1978, for modification of 
the rate order issued in this Docket on May 6, 1977, the complainant 
having filed an answer in which it agrees that the schedule of per head 
rates set forth as respondent’s Revision No. 1, Ex. C., to the petition, is 
fully supported by an increase in respondent’s reasonable revenue re- 
quirement, IT IS HEREBY ORDERED, DECREED, AND ADJUDGED 
that the alternative rates sought in respondent’s petition are approved 
as the schedule of rates and charges to be assessed in lieu of the schedule 
set forth in the Decision and Order filed May 6, 1977. The rates so pre- 
scribed are as follows: 


Supplement No. 1 to Tariff 3 
to apply at 
Posted Stockyard Facility No. AR-131 
Central Arkansas Auction Sale, Inc. 


A. Regular Selling- Yardage Charges 


Ordinary Cattle: 


*Order omitted. 
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Weighing less than 300 lbs. $2.75 per head 

Weighing 300 lbs. and more $4.35 per head 
Bulls: 

All bulls 800 lbs. and more $9.00 per head 
Cow and Calf sold as pairs $9.75 per pair 
Horses, Ponies and Mules $8.00 per head 
Hogs: 


Weighing less than 150 lbs. $1.50 per head 
Weighing 150 lbs. and more $2.50 per head 
Sows and Pigs sold as a unit $3.50 per unit 


Sheep and Goats $1.25 per head 
Resale and No-Sale Charges 
There are no charges 

(1) onlivestock resold which do not leave the premises; 


(2) when a consignor declares his consignment no-sale on price bid, 
bids in his consignment or withdraws the same prior to actual sale. 


Feed 


The charge for all feed sold shall be the average monthly cost F.O.B. the 
market plus $0.005 per lb., $0.50 per cwt. 


Veterinary Services 


The schedule of charges on all necessary veterinary services performed by 
an accredited veterinarian will be at posted uniform per head rates, pur- 
suant to company agreement with the veterinarian performing such serv- 
ices and does not contain any charges retained by the market. 


Special Sales or Services 


Special sales or unusual stockyard services such as are included in fea- 
tured registered cattle and calf sales, annual 4-H sales and sales for one 
consignor sold on other than regular sale days which require special serv- 
ices and handling will be charged for under special arrangements agreed 
to between the parties prior to the special sales. 


The above rates and charges are found to be just, reasonable, and non- 
discriminatory and shall be the rates and charges to be assessed and col- 
lected at posted stockyard facility No. AR-131, by respondent or suc- 
cessor market agency until modified or dismissed by further Order of 
the Secretary. 


This Order shall become effective on the sixth day after service. 
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TERMINATION OF STAY ORDER 


(No. 18,708) 
In re C. D. BURRUS and DONALD L. TROUTMAN, d/b/a BURRUS AND 
TROUTMAN LIVESTOCK AND HAULING. P&S Docket No. 5131. In or- 


der issued September 5, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 


TERMINATION OF SUSPENSION — Supplemental Order 
(No. 18,709) 
In re DONNIE E. BROWN. P&S Docket No. 5494. In order issued 


September 12, 1978, by John A. Campbell, Administrative Law 
Judge. 


DISMISSAL ON MOTION OF COMPLAINANT 


(No. 18,710) 


In re DARRELL E. MOORE. P&S Docket No. 5414. In order issued Septem- 
ber 14, 1978, by William J. Weber, Administrative Law Judge. 





LIST OF DECISIONS REPORTED 
SEPTEMBER 1978 
AGRICULTURE DECISIONS 
Perishable Agricultural Commodities Act, 1930 


A. D’Amico & Sons, INc. v. Rivas & Sons, INc. and/or 
PRIAMO TAVERA. PACA Docket No. 2-4310. Order 
after rehearing — reaffirming original order 


AMERICAN Foops, Inc. v. Royston’s ToMATO Housg, INc. 
PACA Docket No. 2-4749. Suitable shipping condi- 
tion — breach of warranty of — Damages — failure to 
submit account for — computation of — Reparation 
awarded 


Counterclaim — dismissal of — failure to substantiate 


BURNAND & Co., INC. v. GOLDEN SUN PRopUcE Co. PACA 
Docket No. 2-5180. Default 


C & D Frozen Foops v. WILLIAM DuBINSKy & Son, INC. 
PACA Docket No. 2-4912. Dismissal — settlement 
between parties 


CaL-Swiss Foops v. SAN ANTONIO SPICE Co., Inc. PACA 
Docket No. 2-3958. Contract — breach of — Ac- 


ceptance — revocation of justified — Consigned 
produce — failure to sell after reasonable effort — 
condemnation and dumping of — Recovery — waiver 
of — Damages pleaded for — consequential only al- 
lowable — Reparation awarded 


CERTIFIED GROCERS OF ILLINOIS, INC. v. E. C. REINAUER & 
Sons, Inc. PACA Docket No. 2-4780. Dismissal — 
settlement between parties 


COACHELLA-IMPERIAL DISTRIBUTORS v. FRANKLIN PRODUCE Co. 
and/or GILBERT BROKERAGE Co. PACA Docket No. 
2-4076. Order on reconsideration 


CounTY Propbucg, INc. v. CARNEY Bros. PropucE. PACA 
Docket No. 2-5173. Default 


DONNA JEAN PACKING, INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 2-4596. Dismissal — settlement 
between parties 


FELDA GROWERS & PACKERS COOPERATIVE v. CHARLES L. 
JONES, d/b/a CHARLES JONES. PACA Docket No. 
2-5157. Default 


FLORIDA TOMATO PACKERS, INc. PACA Docket No. 2-5176. 
Consent order — Sanction 
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FRANCIS J. PHELAN SALES, INC. v. FRED C. VOEGTLI, d/b/a P. 
B.S. Company. PACA Docket No. 2-5166. Default ............... 1511 


G&S Propuce Co., Inc. v. P. B.S. Company, PACA Docket 
No. 2-5179. Default 


GIMARRA VINEYARDS Corp, v. UNITED FruIT & PRODUCE Co., 
and/or THE GILBERT BROKERAGE Co. PACA Docket 
No. 2-4160. Dismissal — settlement made 


GONZALES PACKING CoMPANY v. S. W. Propucg, Inc. PACA 
Docket No. 2-5158. Default 


GREEN GROVE CITRUS, INC. v. FRED C. VOEGTLI, d/b/a P. B.S. 
Company. PACA Docket No. 2-5177. Default 


J. R. SmmpLort ComMpANy v. GREAT LAKES PRODUCE OF 
FLorwA, Inc. PACA Docket No. 2-5182. Default 


Lewis Caric & Sons v. WILLIAM A. HALLQUIST, d/b/a POINTS 
West PropucE Distriputors. PACA Docket No. 
2-4741. Contract — failure to prove breach of — 
Contract price — failure to pay — Reparation award- 


M & M Tomato Co., INc. v. WATSON-CARR PRODUCE Co., INC. 
PACA Docket No. 2-5164. Default 


M & M Tomato Co., INc. v. HOUSTON PRODUCE DISTRIBUTOR 
Co., Inc. PACA Docket No. 2-5171. Default 


MONTGOMERY & Rose, INC. v. WEEKSVILLE PRODUCE 
DistripuToRS, Inc. PACA Docket No. 2-4738. Net 
proceeds of sale — failure to account for in full — 
Reparation awarded 


MUTUAL VEGETABLE SALES v. GUS MERCURIO Fruit & 
PropucE Co., Inc. PACA Docket No. 2-5172. 
Default 


MUTUAL VEGETABLE SALES v. P. B. S. Company. PACA 
Docket No. 2-5178. Default 


NEWMAN ENTERPRISES, INC. v. JOSEPH H. BLooM Co. PACA 
Docket No. 2-5184. Default 


OsuirTA, INC. v. SUPER FooD SERVICES, Inc. PACA Docket No. 
2-5109. Vacation of stay order 


PALM VALLEY Farms, INc. v. AGRI-Export, INc. PACA 
Docket No. 2-5169. Default 
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Pure Gop, Inc. v. ALFRED H. CraiG, JR., d/b/a CRAIGS 
Propuce. PACA Docket No. 2-5165. Default 


QUALITY BANANA Co. v. WATSON-CARR PRODUCE Co., INC. 
PACA Docket No. 2-5183. Default 


RoyAL PACKING Co. v. QUAKER City PRODUCE COMPANY, 
PACA Docket No. 2-4765. F. o. b. transaction — 
good delivery standards — Contract terms — express 
agreement that good delivery standards not apply — 
Suitable shipping condition — waiver of — Merchant- 
ability — warranty of applicable — failure to prove 
breachof as to shipments A and B 


Shipment C — Condition defects — excessive — Mer- 
chantability — breach of warranty of — Resale — 
prompt and proper — Damages — measure of — 
Reparation awarded for total balance due 


. FLEISCHER v. O. R. SHEFFIELD. PACA Docket No. 
24476. Dismissal — on motion of complainant 


SAN TAN TILLAGE Co., INc. v. Kaps Foops, Inc. PACA 
Docket No. 2-5152. Order for payment of undisputed 
amount 


SANZONE-PALMISANO Co. v. MERCURIO Bros., INc. PACA 
Docket No. 2-5170. Default 


STIRLING-UNDERWOOD, INC. v. JOSEPH H. BLoom, d/b/a 
JOSEPH H. BLoom Co. PACA Docket No. 2-5158. 
Default 


SUN QUEEN GROWERS v. MENDELSON-ZELLER Co., INC. PACA 
Docket No. 2-4210. Order on reconsideration 


ToM TAKASUKE TANAKA, d/b/a TOMMIE’S CELLO-PACK uv. 
MELVIN NAGEL, d/b/a NAGEL Farms, et al. PACA 
Docket No. 2-5161. Default 


THE TURNER Fruit Co. v. FLORIDA CrTRUS SALES, INc. PACA 
Docket No. 2-5163. Default 


VANDE BuNTE Bros., INC. v. ROGERS WHOLESALE Co., INC. 
PACA Docket No. 2-4980. Dismissal — settlement 
between parties 


WAVERLY GROWERS COOPERATIVE v. FLORIDA CITRUS SALES, 
Inc. and J. L. WEINSTEIN Company, Inc. PACA 
Docket No. 2-5126. Default as to Waverly 
Dismissal — on authorization of complainant as to 

J. L. Weinstein Co 
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West Foops, Division OF CasTLE & COOKE, INC. v. 
MusHROOM Man, Inc. PACA Docket No. 2-5159. De- 
fault 


(No. 18,711) 


CAL-SWISS FOODS v. SAN ANTONIO SPICE Co., INC. PACA Docket No. 
2-3958. Decided September 6, 1978. 


Contract — for late-keeping garlic — failure to deliver — Delivery — of 
goods not meeting contract specifications — Acceptance — revocation of 
justified — Consigned produce — failure to sell after reasonable effort — 
condemnation and dumping of — Recovery — waiver of — Damages 
pleaded for — consequential only allowable — Reparation awarded 


Where complainant breached the contract in nondelivery of late-keeping garlic and deliver- 
ing early-keeping garlic instead, respondent is entitled to a measure of damages 
therefor. However, respondent, in its counterclaim, waived such recovery by failing 
to plead for it. Respondent’s plea was for incidental and consequential damages. The 
consequential damages allowable are found to be $35.00. Therefore, reparation in 
the amount of $35.00 is awarded respondent against complainant with interest. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
Barry Snell, San Antonio, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint filed on May 9, 1975, complainant seeks reparation in the 
amount of $4,033.80, in connection with transactions in interstate com- 
merce regarding two truckloads of garlic. 
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A copy of the Department’s report of investigation relating to the com- 
plaint was served upon respondent which filed an answer thereto deny- 
ing complainant’s assertions and asserting a counterclaim for damages 
in the amount of $5,815.56. Respondent requested an oral hearing 
which was held on October 4, 1976, in San Antonio, Texas. One witness 
testified for complainant. Two witnesses testified for respondent. 


FINDINGS OF FACT 


1. Complainant, Cal-Swiss Foods, is a corporation whose address is 
P.O. Box 65, San Joaquin, California. At the time of the transactions in- 
volved herein, complainant was licensed under the Act. 


2. Respondent, San Antonio Spice Co., Inc., is a corporation whose 
address is P.O. Box 37190, 2439 Castroville Road, San Antonio, Texas. 
At the time of the transactions involved herein, respondent was operat- 
ing subject to license under the Act. 


3. Mr. J.C. Cooley, president of San Antonio Spice, wrote a letter dat- 
ed August 15, 1974, to Richard Duggan, Executive Vice-President of 
Cal-Swiss Foods Co. Such letter said in pertinent part: 


Dear Mr. Duggan: 


Thank you for your letters and samples of early California garlic. We have con- 
tracted for garlic and at present do not need additional supplies. 


However, we will be interested in a carload of late-keeping California garlic and 
would appreciate your keeping us informed as to the price and quality. We are 
interested in tube size, approximately 14/16 count. . . 


4. On or about September 25, 1974, respondent agreed to purchase 
350 boxes of late keeping garlic from complainant at an agreed price of 
$10.80 a box, for a total of $3,780.00; agreed to accept 5 boxes of large 
commercial grade garlic on consignment from complainant; and agreed 
to allow complainant to ship 165 boxes of large tube garlic on consign- 
ment from complainant. 


5. On or about October 4, 1974, complainant shipped to respondent 
165 cartons of large tube garlic. On or about October 7, 1974, complain- 
ant shipped to respondent 349 cartons of garlic. Both shipments were 
accepted by respondent. Five boxes of commercial grade garlic did not 
arrive. 


6. Upon arrival in San Antonio, all the garlic was taken directly to a 
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commercial storage warehouse. During the month of November 1974, 
respondent began moving the garlic from cold storage in lots of 5 to 25 
boxes at a time and packaging the garlic for resale. 


7. On November 29, 1974, the San Antonio Public Health Depart- 
ment inspected and condemned garlic in the possession of respondent, 
with the following results in pertinent part: 


Make and Description 
Quantity Size of Articles Condemned Reason for Condemnation 


165 cases 30# Cal-Swiss Garlic Sprouted. Deteriorated to soft 
condition. Strong Odor. 


211 cases 30# Cal-Swiss Garlic Unfit for human consumption. 


8. In early December 1974, respondent revoked its acceptance of the 
garlic. A mailgram from respondent to complainant dated 12/10/74 said 
in pertinent part: 


Our calls of December 5 and 6 have remained unanswered. The garlic we re- 
ceived from you is not satisfactory therefore we are returning it to you. 


The garlic was later dumped (see Finding of Fact No. 9), and was not 
returned. 


9. On January 16, 1975, a dumping certificate was issued by the 
United States Department of Agriculture which read in pertinent part: 


THIS IS TO CERTIFY that upon the application of San Antonio Spice Com- 
pany, San Antonio, Texas, I have this day inspected the 335 cartons of garlic 
consigned by Cal-Swiss Foods Co., San Joaquin, California, and now located at 
2439 Castroville Road, marked for identification as Cal-Swiss and have found 
the quality and/or condition of such produce to be generally decayed and/or 
damaged by numerous sprouts. I consider such produce to possess no commer- 
cial value at the time of inspection. 


Remarks: Applicant states 165 cartons received October 4, 1974, and 170 car- 
tons received October 7, 1974, ... Signed James L. Williams, (INSPECTOR), 
San Antonio, Texas. 


The garlic was thereafter dumped at the San Antonio, Texas, city 
dump. 


10. Respondent has paid complainant the sum of $1,933.20 in connec- 
tion with these transactions. 


11. A formal complaint was filed on May 19, 1975 which was within 
nine months after the cause of action alleged herein accrued. 
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CONCLUSIONS 


Preliminarily, we must examine the matter of the admissibility of the 
purported deposition of William A. Mack, sales manager for complain- - 
ant at the time of the transactions. This deposition is of major impor- 
tance to complainant’s case and forms the cornerstone of complainant’s 
contentions. At the time of the hearing on October 4, 1976, Mr. Rusconi, 
owner of Cal-Swiss Foods, and complainant’s only witness at the hear- 
ing, was notified that the deposition of William A. Mack, offered as evi- 
dence in the proceeding, was not an “official copy”. The Department’s 
file contained only a photo-copy of a purported deposition of William A. 
Mack that was signed, witnessed, or notarized. Such a copy could not be 
accepted as evidence and Mr. Rusconi had no verified copy to offer. Mr. 
Rusconi (complainant) was given until October 15, 1976 to file a verified 
copy of the original, or the original itself. Complainant never filed the 
copy. Therefore, we cannot consider the purported deposition of Wil- 
liam A. Mack in this proceeding. We must look for a determination of 
the issues in this case. 


Complainant contends that respondent purchased early California gar- 
lic and respondent contends that they contracted to purchase late keep- 


ing California garlic. The difference between the varieties of garlic, is 
that late keeping garlic is a special variety of garlic that has a much 
longer life and better lasting quality than early garlic. At the hearing 
there was testimony to the effect that is very difficult to tell the differ- 
ence between late keeping and early keeping garlic. 


Respondent testified at the hearing that in telephone conversations 
with Mr. William Mack, sales manager of complainant, Mr. Mack as- 
sured it that 350 cases of late keeping garlic would be sent. Complainant 
and respondent also agreed to take a consignment of 165 cases of garlic 
of a larger commercial size. Upon arrival of 349 cases, respondent ac- 
cepted the garlic, believing it was of the late keeping variety, and stored 
the garlic in a commercial storage warehouse. 


Regarding the consigned garlic, the transcript reveals evidence that 
respondent made a reasonable effort to sell the larger size consigned gar- 
lic in the local market but was unable to do so. This garlic after being 
condemned on November 29, 1974, was later dumped on or about Janu- 
ary 16, 1975, as reflected in the dumping certificate (Finding of Fact No. 
9). The evidence indicates that there were no proceeds from this garlic, 
as it could not be sold. We find that, respondent has no liability to com- 
plainant regarding this garlic. 


According to testimony at the hearing, during November 1974, re- 





CAL-SWISS FOODS v. SAN ANTONIO SPICE CO. 
Cite as 37 A.D. 1475 


spondent began removing garlic from cold storage and began to suspect 
that the garlic was not late keeping as represented. According to testi- 
mony at the hearing, Mr. Mack, the sales manager of complainant was 
given timely notification of the problem. On November 29, one month 
and twenty-two days after the garlic arrived in San Antonio, the City of 
San Antonio public health inspector declared the garlic unfit for human 
consumption (Finding of Fact No. 7). 


The primary issue in this case is whether or not respondent contracted 
for late keeping or early keeping garlic. Respondent’s letter to complain- 
ant on August 15, 1974 (Finding of Fact No. 3) makes reference to a 
need for only late keeping garlic and testimony at the hearing supports 
respondent’s contention that only late keeping garlic was contracted for. 


The Uniform Commercial Code § 2-313 (b) provides: 


Any description of the goods which was made part of the basis of the bargain 
creates an express warranty that the goods shall conform to that description. 


We conclude from the testimony and from the letter from respondent to 
complainant of August 15, 1974, that there was an express warranty 
that the garlic would be of the late keeping variety. 


Upon arrival of the garlic, respondent accepted it. A rejection must be 
within a reasonable time after the delivery or tender. See UCC § 2-202. 
However, under UCC § 2-608: 


The buyer may revoke his acceptance of a lot ... whose non-conformity sub- 
stantially impairs its value to him if he has accepted . . . without discovery of 
such non-conformity if his acceptance was reasonably induced either by the dif- 
ficulty of discovery before acceptance or by the seller’s assurances. 


We believe respondent was reasonably induced by complainant to be- 
lieve that this was late keeping garlic. Respondent was not an expert in 
garlic and, as reflected in the transcript, whether garlic is late keeping 
or early keeping is very hard to ascertain. We find therefore that the 
non-conformity was difficult to discover within the meaning of that 
phrase as used in U:- § 2-608. 


Furthermore, at the hearing, Mr. Rusconi, witness for complainant, 
submitted that the garlic sent should have remained in good condition as 
early keeping garlic, at least two months, without refrigeration. The gar- 
lic was rotted and unfit for consumption one month and 22 days after it 
was received (as reflected by the San Antonio Public Health Department 
inspection of November 29, 1974; Finding of Fact No. 7). 
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The evidence indicates that the garlic lacked minimum keeping quali- 
ties, that complainant breached the contract, and that respondent was 
justified in revoking its acceptance of the garlic upon discovery of the 
nonconformity of the contract. 


We now come to the issue of respondent’s damages. UCC § 2-711 pro- 
vides that if “The buyer . . . justifiably revokes acceptance, then with re- 
spect to any goods involved . . . the buyer may cancel and whether or not 
he has done so may in addition to recovering so much of the price as has 
been paid ...(b) recover damages for non-delivery as provided in this 
Articie (section 2-713). 


Respondent has paid $1,933.70 to complainant in connection with this 
transaction. Under UCC § 2-711, respondent would ordinarily be en- 
titled to recover this amount. However, although respondent clearly 
stated in its answer that this amount has been paid to complainant, re- 
spondent has not pleaded for a recovery of this amount in its counter- 
claim. Therefore, we find that respondent has waived recovery of this 
amount. 


Under UCC § 2-713, respondent buyer could also have recovered the 
difference between contract price and market price. However, respond- 
ent did not request this in its counterclaim. Since this matter was not li- 
tigated between the parties, nor was evidence of market price introduced 
at the hearing, we are unable to award it. 


In its counterclaim, respondent has pleaded for consequential damages 
and incidental damages and a loss of good will. We will deal with each in 
turn. 


UCC § 2-715 provides that consequential and incidental damages re- 
sulting from the seller’s breach may be recovered. These damages in- 
clude: 


“Expenses reasonably incurred in inspection, receipt, transportation and care 
and custody of goods rightfully rejected, any commercially reasonable charges, 
expenses or commissions in connection with effecting cover and any other rea- 
sonable expense incident to the. . . breach.” U.C.C.§ 2-715. 


Respondent contends that after taking the garlic out of storage in No- 
vember 1974, they began reselling the garlic to their own customers 
under their label, believing that the garlic was late keeping. Respondent 
sold 179 boxes of the garlic before learning that the garlic was not late 
keeping. Respondent had to refund $507.06 to customers, as a direct 
cause of complainant’s breach. As a result, respondent alleges it incurred 
damages of $507.06. We cannot allow this as damages. These payments 
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were offset by equivalent payments to respondent when the items were 
purchased by respondent’s customers, and are not considered damages. 


We conclude that respondent made reasonable efforts to sell the goods 
for complainant’s account as was its duty under UCC § 2-603 and UCC 
§ 2-604. The garlic was returned by customers or dumped as unfit. 


Respondent also claims further incidental and consequential damages. 
We find complainant liable for $35.00 for labor and transportation ex- 
penses incurred in disposing of the spoiled garlic. Damages incurred re- 
garding telephone expenses, storage charges, and damages concerning 
salaries to personnel and returns of the garlic will not be allowed as they 
were not sufficiently substantiated or demonstrated to be incidental to 
complainant’s breach. We conclude that respondent is entitled to repara- 
tion for complainant’s breach in the total amount of $35.00. Complain- 
ant’s failure to pay respondent this amount is a violation of section 2 of 
the Act for which reparation should be awarded to respondent with in- 
terest. 


Respondent also claims a total of $1,650.00 as injury to its business 
and loss of goodwill prior to February 1975 and claims further losses of 
Goodwill of $3,250.00 for the period of time after November 1975. We 
cannot allow respondent to cover damages for loss of goodwill as this is 
too speculative and too difficult to measure in this case. 


Respondent has submitted a claim for fees and expenses in the hearing 
in the amount of $1,123.00. We find this claim to be excessive. 


We will allow $200.00 for respondent’s attorney’s appearance at the 
hearing, $150.00 for preparation for the hearing, $50.00 for preparation 
of the witness and $3.00 for travel costs, for a total of $403.00. We will 
not allow $700.00 claimed for preparation of the counterclaim and legal 
research as these are not considered to be “in connection with the oral 
hearing,” within the meaning of 7 CFR 47.19 (d)(2), and the similar 
words of section 7 (a) of the Act. 


The complaint is dismissed. 


Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, the sum of $35.00, with interest thereon at 
the rate of 8 percent per annum from February 1, 1975, until paid. 


Within 30 days from the date of this order, complainant shall pay to 
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respondent, as additional reparation for fees and expenses, $403.00, 
with interest thereon at the rate of 8 percent per .nnum, from the date 
of this order until paid. 


Copies of this order shall be served upon the parties. 





(No. 18,712) 


A. D’AMICO & SONS, INC. v. RIVAS & SONS, INC. and/or PRIAMO TAVERA. 
PACA Docket No. 2-4310. Decided September 8, 1978. 


Rehearing — order after, reaffirming original order 


George L. Aubrey, Presiding Officer. 
Mark F. Saker, Freehold, NJ, for complainant. 
Joseph Frost, New York, NY, for respondent Tavera. 
Leo Sussman, New York, NY, for Roger Almeida 


Decision by Donald A. Campbell, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which the complainant seeks an award of $3,748 
against one or the other of the respondents in connection with a transac- 
tion in interstate commerce involving a shipment of one truckload of 
calabasi pumpkins from Perrineville, New Jersey to a New Jersey dock 
for shipment to Puerto Rico. 


On May 20, 1977, an Order was issued awarding reparation in favor of 
the complainant against respondent Rivas & Sons Co., Inc., in the 
amount of $3,748 for failure to pay for the pumpkins as contracted for. 


Subsequently by order of February 7, 1978, the matter was reopened 
for rehearing at the instigation of one Roger Almeida. Mr. Almeida was 
a former stockholder of the defunct Rivas & Sons Co., Inc., and therefore 
was adversely affected by the order. 


Mr. Almeida contends that the reparation award runs against the 
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wrong party, Rivas & Sons Co., Inc., and that it should run instead 
against the other respondent, Priamo Tavera the president of respond- 
ent Rivas. 


On rehearing the sworn statement of Roger Almeida and Priamo 
Tavera were introduced, but such statements do not warrant the making 
of any new findings of fact nor have any of the facts found in the origi- 
nal order been shown to be erroneous. Accordingly, all the facts found in 
the original order are reaffirmed. 


CONCLUSIONS 


This matter has been reheard principally because of counsel’s repre- 
sentation that the parties were misidentified; i.e., that the “Mr. Rivas” 
referred to in the original invoice, and in the complainant’s first com- 
plaint to the New Jersey Department of Agriculture, was not a reference 
to the corporate entity, Rivas & Sons Co., Inc., but was, in fact, a refer- 
ence to Mr. Tavera. However, after the matter was reopened no evidence 
on this point was offered. Mr. Tavera still maintains that neither he nor 
Rivas & Sons Co., Inc., was involved in the transaction. Mr. Almeida as- 
serts that Mr. Tavera reserved the right to trade for himself when he, 
Mr. Almeida, entered the firm. But the question in this case is not 
whether Mr. Tavera had the right to trade for himself, but rather 
whether he was in fact so doing when he entered into the contract with 
the complainant. We must still conclude that he was trading for the 
Rivas firm because of the two references to “Mr. Rivas” in the original 
documentation of this case, viz: the April 11, 1975, letter from com- 
plaint to an official of the New Jersey Department of Agriculture and 
the September 27, 1974 invoice. 


Accordingly, the original decision and order must be reaffirmed. 


Within thirty days from the date of this order respondent Rivas & 
Sons Co., Inc. shall pay to complainant as reparation, $3,748, with inter- 
est thereon at 8 percent per annum from October 31, 1974, until paid. 


Copies of this order shall be served upon the parties and upon counsel 
for Roger Almeida. 
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(No. 18,713) 


LEWIS CARIC & SONS v. WILLIAM A. HALLQUIST, d/b/a POINTS WEST 
PRODUCE DISTRIBUTORS. PACA Docket No. 2-4741. Decided Sep- 
tember 8, 1978. 


Contract — failure to prove breach of — Contract price — failure to pay — 
Reparation awarded 


Where respondent received and accepted the grapes in issue and failed to prove breach of 
contract by complainant with respect thereto, respondent is liable to complainant 
for the total contract price in the amount of $3,867.50, for which reparation is 
awarded complainant with interest. 

Bonnie Luken, Presiding Officer. 

Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). By formal 
complaint filed on June 14, 1977, complainant states a claim for repara- 
tion against respondent in the amount of $3,867.50 in connection with 
an interstate transaction involving one trucklot of grapes. Copies of the 
formal complaint and report of investigation were served on respondent 
on July 14, 1977. Respondent filed an answer to the complaint on 
August 15, 1977, admitting receipt and acceptance of the grapes, but 
denying liability for payment. 


Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, the parties have waived their right to an oral hearing. 
The shortened procedure set forth in the Rules of Practice (7 CFR 
47.20), is therefore applicable. Pursuant to this procedure, both parties 
were given the opportunity to file additional evidence, an opportunity of 
which neither party availed itself. Neither party filed a brief. 


FINDINGS OF FACT 
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1. Complainant, Lewis Caric & Sons, is a partnership composed of 
Steve L. Caric and Lewis J. Caric, doing business as Lewis Caric & Sons, 
whose P.O. address is Route 1, Box 360, Delano, California. 


2. Respondent, William A. Hallquist is an individual doing business 
as Points West Produce Distributors, whose post office address is P.O. 
Box 2652, Oxnard, California. 


3. At the time of the transaction involved herein, respondent was li- 
censed under the Act. 


4. On December 10, 1976, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent one trucklot of Emperor 
Grapes, containing 810 flats of grapes, for an F.O.B. price of $4.40 per 
flat. Included in the contract price was a charge of 10 cents per flat for 
palletizing, a charge of 25 cents per flat for refrigeration, and a charge 
of $20 for the Ryan temperature guage, for a total contract price of 
$3,867.50. Complainant, on December 11, 1976, invoiced respondent for 
the above stated contract price. 


5. On December 10, 1976, the truckload of grapes was shipped by 
complainant to Donato Produce, Freehold, New Jersey, as requested by 
respondent. 


6. The load of grapes was received and accepted by Donato Produce, 
sometime prior to December 14, 1976. On December 14, 1976, by tele- 
gram, respondent informed complainant that the grapes contained a cer- 
tain amount of decay, and that respondent intended to remit proceeds to 
complainant as received from Donato Produce. 


7. No portion of the contract price has been remitted to complainant. 


8. The formal complaint was filed on June 14, 1977. which was with- 
in nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant claims entitlement to the entire contract price for the 
load of grapes. Respondent admits the grapes were received and ac- 
cepted, but denies liability for payment because its customer has not re- 
mitted payment to respondent for the grapes. Respondent has submitted 
no documentary evidence to sustain its claim that the grapes contained a 
significant amount of decay. The only exhibits contained in the record 
are complainant’s invoice to respondent, notation that a Ryan thermom- 
eter was placed in the truck, and a copy of the respondent's telegram 
mailed to complainant expressing a belief that the load was defective. 
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None of these tends to prove respondent’s assertions since respondent 
accepted the grapes in question, the burden of proof rests with respond- 
ent to prove that complainant did not fulfill its contractual obligations. 
It is only upon such a showing that respondent is absolved of its duty to 
make payment of the full contract price. Respondent has not satisfied 
this burden of proof. Therefore, we find that complainant is entitled to 
the entire contract price of $3,867.50. We find, therefore, that respond- 
ent’s failure to remit the contract price to complainant was a violation of 
section 2 of the Act entitling complainant to reparation. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,867.50, with interest thereon at 
the rate of 8 per cent per annum from January 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,714) 


ROYAL PACKING Co, v. QUAKER CITY PRODUCE COMPANY. PACA Docket 
No. 2-4765. Decided September 8, 1978. 


F.o.b. transaction — good delivery standards — Contract terms — express 

agreement that good delivery standard not apply — Suitable shipping 

condition warranty — waiver of — Merchantability — warranty of ap- 
plicable — failure to prove breach of 


Where respondent failed to sustain its burden of proving breach of the warranty of 
merchantability with respect to shipments A and B, respondent is liable to com- 
plainant for the full contract price of these shipments. 


Shipment C — Condition defects — excessive — Merchantability — breach 
of warranty of — Resale — prompt and proper — Damages — measure 
of — Reparation awarded 


Where complainant breached the contract in its breach of the warranty of merchantability 
with respect to shipment C, resulting in damages to respondent of $880.00, this 
amount is deducted from the total contract price of the three shipments, 
$18,997.50, leaving an amount of $18,117.50 due and owing complainant. Repara- 
tion therefore in the amount of $18,117.50 is awarded complainant against respon- 
dent with interest. 
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Andrew Y. Stanton, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Malcolm H. Waldron, Philadelphia, PA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $18,997.50 in connection with 
three truckloads of lettuce shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant, and a counterclaim. Complainant filed a reply to the coun- 
terclaim, denying liability. 


Although the amount claimed as damages exceeds $3,000.00, the 
parties did not request an oral hearing. Accordingly, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified complaint and 
answer together with the Department’s report of investigation are con- 
sidered evidence in this proceeding. Pursuant to this procedure, com- 
plainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Complainant also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Royal Packing Co., is a corporation whose address is 
P.O. Box 2157, Salinas, California. At the time of the transaction in- 
volved herein, complainant was licensed under the Act. 


2. Respondent, Quaker City Produce Company, is a corporation whose 
address is 68 Produce Center, 3300 Gallaway Street, Philadelphia, Penn- 
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sylvania. At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. Complainant, by virtue of three oral contracts, sold to respondent 
through a broker, Ben Ryburn, Inc. (hereinafter, “Ryburn”), three truck- 
loads of lettuce on October 5, 1976 (hereinafter, “shipment A”), for 
$6,395.00 f.o.b., October 6, 1976 (hereinafter, “shipment B”), for 
$6,020.00 f.o.b., and October 8, 1976 (hereinafter, “shipment C”), for 
$6,582.50 f.0.b., for a total price of $18,997.50. 


4. Included in each of the three contracts, the terms of which are set 
forth in Ryburn’s Confirmations of Sale and Invoice received by both 
parties without objection, was the provision “Good Delivery Standards 
Do Not Apply” (report of investigation, exhibit no. 1 p.4, p. 11, p. 18). 


5. Shipment A, consisting of 850 cartons, left California on October 5, 
1976, and was shipped by truck to respondent in Philadelphia, Pennsy]- 
vania, where it arrived the evening of October 10, 1976, and was ac- 
cepted by respondent. 


6. Shipment A was not subjected to a federal inspection until October 
12, 1976, at 7;30 a.m., as the preceding day was a legal holiday when 
inspections were unavailable. The inspection revealed the following, in 
pertinent part, “. .. Products Inspected: .. . Applicant’s count, approxi- 
mately 200 cartons remaining ... Remarks: Inspection and certificate 
restricted to portion of load remaining in trailer at time of inspection.” 


7. Respondent eventually disposed of shipment A, realizing the net 
sum of $2,779.55. Respondent offered this amount to complainant as 
full payment for shipment A, but complainant rejected this offer. 


8. Shipment B, consisting of 800 cartons, left California on October 6, 
1976, and was shipped by truck to respondent in Philadelphia, Pennsyl- 
vania, where it arrived on or before October 13, 1976, and was accepted 
by respondent. 


9. Shipment B underwent a federal inspection on October 13, 1976, 
which revealed the following, in pertinent part: 


Condition of Equipment: Temperature control unit in operation. Rear doors 
open. 


Products Inspected: Iceberg type LETTUCE in cartons printed “King Size 
Royal Packing Co., Salinas, California, Shipping in season from California & 
Arizona, 2 doz. Heads.” Applicant’s count, 830 cartons. 


Condition of Load: Samples removed, through lengthwise and crosswise load. 
1 to 5 rows, 5 to 8 layers. 


Condition of Pack: Tight. 
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Temperature of Product: At doorways, top 48 F., bottom 47°F. 


Condition: Heads or portion of heads not affected by condition defects are 
fresh and crisp. 


Wrapper leaves: Average 2% decay. 

Head Leaves: Damage by discoloration following bruising occurring through- 
out the pack “range 5 to 9 heads per carton,” average 31%, including 15% 
serious damage. Decay ranges 7 to 15 heads per carton, average “33% Watery 
Soft Rot” and Bacterial Soft Rot in various stages affecting 1 to 4 head leaves. 
[Underlining part of text] 

Remarks: Inspection and certificate restricted to all layers of 5 stacks nearest 
rear doors. 


10. Respondent eventually disposed of shipment B, realizing 
$4,800.00. After making deductions of $480.00 in commission, 
$1,880.00 for freight, $80.00 for handling, and $22.00 for inspection, 
respondent offered the net sum of $2,338.00 to complainant as full pay- 
ment for shipment B, but complainant rejected this offer. 


11. Shipment C, consisting of 875 cartons, left California on October 
8, 1976, and was shipped by truck to respondent in Philadelphia, Penn- 
sylvania where it arrived on October 14, 1976, and was accepted by 
respondent. 


12. Shipment C underwent a federal inspection on October 14, 1976, 
which revealed the following, in pertinent part, “. . . Products inspected: 
... Applicant’s count, approximately 200 cartons remaining in trailer. 
... Remarks: Inspection and certificate restricted to 200 cartons re- 
maining in trailer at time of inspection.” 


13. Respondent eventually disposed of shipment C, realizing the net 
sum of $5,103.55. Respondent offered this amount to complainant in 
full payment for shipment C, but complainant rejected this offer. 


14. A formal complaint was filed on May 13, 1977, which was within 
nine months from the times the causes of action herein accrued. 


15. An informal counterclaim was filed on March 11, 1977, which 
was within nine months from the times the alleged causes of action here- 
in accrued. 


CONCLUSIONS 


Before dealing with the merits of the case, we will first discuss 
respondent’s claim for reasonable attorney’s fees. It is clear from section 
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47.19(d) of the Rules of Practice (7 CFR 47.19(d) ) that attorney’s fees 
may be recovered by a prevailing party only if “incurred in connection 
with the oral hearing” (7 CFR 47.19(d) (1) ). As there was no oral hearing 
in this case, attorney’s fees will not be awarded even if respondent 
should prevail. 


Turning to the substantive matters involved herein, complainant 
claims that respondent failed to pay the contract price on the three ship- 
ments of lettuce at issue, after accepting them upon their arrival at 
respondent’s place of business. Respondent denies accepting the ship- 
ments of lettuce, asserts that it rejected them after discovering their 
poor condition, and alleges that complainant subsequently gave its con- 
sent for the lettuce to be handled on consignment, which respondent 
proceeded to do. For this reason, respondent asserts that it should 
receive compensation for its loss of profit. 


The issue we will first address is whether respondent accepted the let- 
tuce. The inspection reports covering the shipments indicate that only 
200 of the 850 cartons comprising shipments A and C were inspected 
(see Finding No. 6 and Finding No. 12, respectively). By partially un- 
loading the two trucks prior to their inspection, respondent is considered 
to have accepted shipments A and C. See Barkley Company of Arizona v. 
Phil Dattilo & Company, Inc. and/or Harrell Produce, Inc., 28 A.D. 537 
(1969). Although no lettuce was unloaded from shipment B prior to the 
inspection, it is apparent from a statement by the broker, Ryburn, pre- 
sumably an impartial party, that complainant was never clearly in- 
formed of respondent’s desire to reject shipment B. In a letter to the De- 
partment dated March 15, 1977 (report of investigation Exhibit No. 4), 
Ryburn states as follows: 


We would like to point out that at no time prior was there any demands for an 
allowance or adjustment made to Royal. The complaints were reported with the 
notation that due to the severity of problems we were confident the receiver 
would need help. In each instance we were advised to wait and see how Quaker 
City Produce came out; then we would discuss their needs accordingly. 


Notice of rejection must be given in clear, unmistakeable terms, and 
mere complaints regarding a shipment such as those here conveyed to 
complainant are insufficient. Mario Saikhon v. Russell-Ward Company 
Inc., 34 A.D. 1940 (1975). Therefore, we conclude that shipment B was 
accepted by respondent. 


Contrary to respondent’s allegation, the record does not indicate that 
complainant assented to the consignment of any of the shipments. 


Having accepted the three shipments, respondent became liable for 
the contract price, less damages resulting from any breach of warranty 
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by complainant. Respondent bears the burden of proving both the 
breach and the damages resulting therefrom. G & S Produce Company, 
Inc. v. Schnuck Distributing Co., Inc., 34 A.D. 1604 (1975). 


Complainant claims that the term “Good Delivery Standards Do Not 
Apply” contained in the memoranda of sale prepared by Ryburn pertain- 
ing to all three contracts (Finding No. 4), rendered inapplicable the suit- 
able shipping condition warranty otherwise given by sellers in f.o.b. con- 
tracts such as those involved herein. ‘Respondent denies that in agreeing 
that good delivery standards would not be in effect, it assented to the 
waiver of such warranty. Section 46.44 of the Department’s regulations 
(7 CFR 46.44) states that, unless otherwise agreed to between the par- 
ties, “good delivery” in connection with f.o.b. contracts involving the 
purchase and sale of lettuce, means that the lettuce meets contract re- 
quirements at the time of loading or sale and, if the shipment is handled 
under normal transportation service and conditions, meets certain addi- 
tional requirements as to condition and grade factors set forth in that 
section. As previously noted, the definition of “good delivery” set forth 
in the regulations will be superseded by any differing interpretation 
agreed upon by the parties. In order to determine whether there was 
such an agreement in this instance and, if so, the nature of its provi- 
sions, we must look to the contract negotiations. Evidence of contract 
negotiations is material and relevant for the purpose of shedding light 
on the intentions of the parties relating to the contract terms. Norton & 
McElroy Produce, Inc. v. S. Albertson Company, Inc., 22 A.D. 288 
(1963). The record contains such evidence in Ryburn’s March 15, 1977, 
letter to the Department which reads, in pertinent part, as follows: 


In explanation of our confirmations noting that “Good Delivery Terms Do Not 
Apply”: It was mutually agreed and understood with the shipper that these 
terms were meant only to serve as a deterrent in eliminating complaints and ad- 
justments on marginal or borderline inspections and in no way relieved the 
shipper from the responsibility of delivering a merchantable box of lettuce. 
{Underlining part of text] 


We interpret this statement to mean that the parties intended that the 
warranty of suitable shipping condition would nei apply, although the 
warranty of merchantability would remain in effect. 


' The suitable shipping condition warranty is an implied warranty given by the seller in an 
f.o.b. contract that the commodity, at the time of billing (when the goods are at shipping 
point), will be in a condition which, if handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration at the contract destination. 


(7 CFR 46.43°(j)). 
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By giving the warranty of merchantability, complainant warranted 
that the lettuce would be of merchantable quality at the time of delivery; 
that is, in “fair average quality” which includes “condition” when used in 
connection with articles subject to deterioration such as fruits and vege- 
tables. Marion B. Odom v. Thomas Gangemi Jr. , 23 A.D. 1138 (1964). 


With respect to shipments A and C, we conclude that respondent has 
failed to meet its burden of proving a breach of the warranty of mer- 
chantability. The principal evidence of the condition of the lettuce upon 
its arrival at Philadelphia, the two inspection reports, indicates that 
each inspection covered only 200 cartons, a small portion of each load. 
The percentages of the loads inspected in both instances are insufficient 
to establish the existence of the amount of condition defects which must 
be present in the entire loads to give rise to a breach of the warranty of 
merchantability. Mario Saikhon v. Russell-Ward Company, Inc., supra. 
Respondent is, therefore, liable for the full contract price for shipments 
Aand C. 


Concerning shipment B, however, the inspection report shows that all 
cartons comprising the shipment were made subject to inspection. Com- 
plainant challenges the accuracy of the inspection as a reflection of the 
condition of the lettuce upon arrival, arguing that the significant defects 
disclosed, 2% decay in the wrapper leaves, an average of 31% damage by 
discoloration, 15% serious damage, and 33% average Watery Soft Rot 
and Bacterial Soft Rot in the head leaves, were caused by the high pulp 
temperatures (48° F. top, 47° F. bottom), and by a two day delay in 
transportation. Even assuming that the pulp temperatures were exces- 
sively high and that there was a two day transportation delay, we are of 
the opinion that the degree of deterioration exhibited by the lettuce was 
of such a magnitude as to indicate that the warranty of merchantability 
would have been breached had both these conditions been normal. Com- 
plainant, therefore, breached its warranty of merchantability regarding 
shipment B. 


The measure of damages for breach of warranty relative to accepted 
goods is the difference at the time and place of acceptance between the 
actual value of the goods accepted, and their value if they had been as 
warranted. Freshpict Foods Inc. v. Charles P. Sweeny Co., 30 A.D. 403 
(1971). Incidental damages, if proved, may also be recovered. U.C.C. 
§ 2-714. 


The value of the lettuce accepted may be measured by the gross pro- 
ceeds of a prompt and proper resale. According to respondent, a resale 
was made of all 800 cartons of shipment B at $6.40 per carton, totalling 
$5,120.00, less a deduction of $.40 per carton which is unexplained and 
cannot, therefore, be allowed. Since complainant has not objected to the 
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resale, and it appears on its face to be valid, we hold such resale to have 
been prompt and proper. 


The value of the lettuce if it had been as warranted is determined by 
the market price for lettuce of the type’contracted for at the time and 
place of acceptance. The Federal Market News Service report for Phila- 
delphia, Pennsylvania on October 13,1976, shows California iceberg let- 
tuce of “fair quality and condition” selling for $7.50 to $8.50 per carton. 
The price obtainable for lettuce of “fair quality and condition” is the ap- 
propriate price rather than for lettuce of “ordinary condition” or “poor 
condition”, even though, under the contract, good delivery standards 
were not applicable, since the contract nowhere specified that produce of 
inferior condition was to be shipped. Therefore, utilizing the lower price 
of $7.50 per carton, the 800 cartons would have brought, had they been 
as warranted, $6,000.00. Respondent’s damages for breach of warranty 
with respect to shipment B are, thus, $6,000.00 less $5,120.00, or 
$880.00. Respondent has also claimed incidental damages for commis- 
sion, freight, handling, and inspection, but none of these are allowable 
incidental expenses. Respondent has no right to commission or handling 
fees because it sold the lettuce for its own account and not complain- 
ant’s. Freight is not allowed as an incidental expense since, in a f.o.b. 
contract such as shipment B herein, the cost of freight is borne by the 
buyer, in the absence of an agreement to the contrary. U.C.C. 
§ 2-319 (1) (a). Finally, the cost of securing an inspection is not an al- 
lowable incidental expense. 


Subtracting respondent’s damages of $880.00 from the total contract 
price for all three shipments of $18,997.50, leaves $18,117.50 as com- 
plainant’s damages herein, and respondent’s failure to pay complainant 
this sum is a violation of section 2 of the Act for which reparation should 
be awarded, with interest. 


Since we have held that respondent accepted the three shipments, its 
only action is for breach of warranty, which has already been considered. 
Respondent’s counterclaim for lost profits should, accordingly, be dis- 
missed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $18,117.50, with interest thereon at the 
rate of 8 percent per annum from November 1, 1976, until paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 18,715) 


MONTGOMERY & ROSE, INC. v. WEEKSVILLE PRODUCE DISTRIBUTORS, INC. 
PACA Docket No. 2-4738. Decided September 15, 1978. 


Net proceeds of sale — failure to account for in full — Reparation awarded 


Where respondent sold the truckload of cabbage in issue for complainant’s account and 
failed to remit in full the net proceeds therefrom to complainant, respondent is in 
violation of the Act. Respondent is liable to complainant for the balance of net pro- 
ceeds in the amount of $2,447.00 for which reparation is awarded complainant with 
interest. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Ralph Hadley, IV, Winter Garden, FL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
$3,447 against respondent in connection with a transaction in interstate 
commerce involving one truck shipment of onions from Florida to 
Chicago. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon the re- 
spondent, who filed an answer denying liability. 


The amount claimed in the formal complaint does not exceed $3,000. 
Therefore, the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. The parties were 
given an opportunity to submit further evidence in the form of sworn 
statements and to file briefs. The complainant filed an opening state- 
ment. Respondent filed an answering statement, and complainant filed a 
statement in reply incorrectly styled “Answering Statement”. Neither 
party filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 727, East 
Palatka, Florida. 


2. Respondent is a corporation whose address is Route 4, Box 220, 
Elizabeth City, North Carolina. At the time of the transaction herein re- 
spondent was licensed under the Act. 


3. On or about December 18, 1976, by oral contract respondent agreed 
to sell one truckload of cabbage belonging to the complainant for com- 
plainant’s account. 


4. The load was trucked from Florida to Chicago, Illinois, arriving in 
Chicago on or about December 20, 1976, and was delivered to various re- 
ceivers without mishap. 


5. Respondent has received $4,517.14 net proceeds, but has remitted 
to the complainant only $2,007.14 for this lot. 


6. Complainant filed a timely formal complainant herein on June 30, 
1977, within nine months of the accrual date of its alleged cause of ac- 
tion. 


CONCLUSIONS 


It is not clear how the complainant, a truck broker, happened to have a 
truckload of cabbage for sale, but such appears to have been the case. 
The parties agree that respondent sold the lot for complainant’s account 
and then remitted part of the proceeds. Respondent has no defense for 
its failure to remit the entire net proceeds of the Chicago sale, but has 
come forward with an alleged setoff in its books of account, which show 
an outstanding item against the complainant for a loss in an earlier 
transaction. ' This was a shipment of cabbage to Detroit, Michigan on 
December 15, 1976, hauled in a truck which was arranged for by com- 
plainant as a truck broker. Respondent maintains that the poor arrival 
condition of this lot was caused by high transit temperatures which were 
complainant’s responsibility. Respondent had to allow the receiver of 
this lot to handle it on account at a substantial loss. 


While it is possible that respondent has a proper claim against the 


' The parties have had other dealings. Respondent’s answering statement seems to imply 
that there was yet a third transaction in which complainant caused it to suffer some loss 


However, no proof of this was offered. 
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complainant of the nature described in its answer, such a claim cannot 
be asserted in a PACA reparation proceeding, either directly or as a de- 
fense. In this proceeding subject matter jurisdiction obtains only over 
violations which are “unfair conduct”, as specified in section 2 of the 
Act. Personal jurisdiction is limited to commission merchants, dealers or 
brokers subject to licensing under the Act. Respondent’s claim against 
complainant does not describe violations of the Act, nor is the complain- 
ant, when acting as a truck broker, a target of the regulatory thrust of 
the Act. See Maine Banana Corp. v. Walter E. Davis, Inc., 32 A.D. 983 
(1973). 


Claims against carriers must be asserted in other forums under other 
laws. If we were to allow this claim as a defense the respondent would be 
accomplishing indirectly what it cannot, by law, do directly. 


Respondent’s failure to account fully for the net proceeds for the De- 
cember 18, 1976, Chicago sale is a violation of the Act for which repara- 
tion must be awarded. 


ORDER 


Within thirty days from the date of this order respondent shall pay 
the complainant as reparation the sum of $2,447 with interest thereon 
at 8 percent per annum from January 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 





(No. 18,716) 


SAN TAN TILLAGE Co., INC. v. KAPS Foops, INc. PACA Docket No. 
2-5125. Decided September 22, 1978. 


Order for payment of undisputed amount 


Diane Langton, Presiding Officer. 
Charles W. Wirkam, Mesa, AZ, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a formal complaint on March 17, 1978, seeking a reparation 
award in the amount of $22,204.16. In the complaint complainant states 
respondent received and accepted 18 truckloads of potatoes in accord- 
ance with alleged contract terms, but has paid only $17,544.26, leaving 
a balance due of $22,204.16. However, since the filing of the formal 
complaint, respondent has paid an additional amount of $3,479.01, leav- 
ing an alleged balance due of $18,725.15. 


On April 7, 1978, a copy of the report of investigation and formal com- 
plaint were served on respondent. Respondent filed an answer to the 
complaint on May 25, 1978, admitting liability to complainant in the 
amount of $7,598.11. 


Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 


If after the respondent had filed his answer to the complaint, it appears therein 
that the respondent had admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary . . . may issue an order directing the 
respondent to pay to the complainant the undisputed amount .. . , leaving the 
respondent’s liability for the disputed amount for subsequent determination. 


Respondent has admitted the allegations of the complaint insofar as 
those allegations assert liability on respondent’s part for $7,098.11. 
Accordingly, an order requiring payment for this undisputed amount is 
appropriate. 


Within thirty days from the date of this order, respondent shall pay to 
complainant as reparation $7,598.11, with interest thereon at the rate 
of 8 per cent per annum from September 1, 1977, until paid. 


Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 


Copies of this order shall be served upon the parties. 





(No. 17,717) 


In re FLORIDA TOMATO PACKERS, INC. PACA Docket No. 2-5176. De- 
cided August 29, 1978. 
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Consent order 


Respondent has consented to issuance of the order herein against it for committing wilful, 
flagrant and repeated violations of Section 2 of the Act as found herein, in connec- 
tion with misrepresentations of perishable agricultural commodities sold or shipped 
in interstate commerce. Respondent’s license as a registrant under the Act is sus- 
pended for 45 days. 


Diane Langton, for complainant. 
Grafton J. Corbett, Jr., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on August 28, 
1978, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. The com- 


plaint alleges that during May 1978, respondent misrepresented by 
word, mark, stencil, label, statement, or deed, the size of tomatoes in 
seven lots shipped, sold, or offered to be sold in interstate commerce. 


A copy of the complaint was served upon respondent. Respondent ad- 
mitted the violations alleged in the complaint and has consented to the 
issuance of a Decision and Order in this case. The following Decision and 
Order is issued without further procedure or hearing, pursuant to Sec- 
tion 1.138 of the Rules of Practice (7 C.F.R. 1.138). 


FINDINGS OF FACT 


1. Respondent, Florida Tomato Packers, Inc., is a Florida corporation, 
whose mailing address is P.O. Drawer BB, Homestead, Florida 33030. 


2. Pursuant to the licensing provisions of the Act, license number 
681077 was issued to Respondent on December 20, 1967, has been re- 
newed annually, and next is subject to renewal on or before December 
20, 1978. 


3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


4. As set forth in paragraph 5 of the Complaint, during May 1978, re- 
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spondent misrepresented by word, mark, stencil, label, statement or 
deed the size of tomatoes in seven lots shipped, sold or offered to be sold 
in interstate commerce. The containers in which these tomatoes were 
packed and shipped by respondent were marked to denote the size of the 
tomatoes in the containers with words defined in the United States 
Standards for Grades of Fresh Tomatoes. Official inspection and cer- 
tification at the time of packing and/or prior to shipment in interstate 
commerce of the tomatoes disclosed these tomatoes were misrepresented 
because they failed to meet the requirements of the size designations 
marked on the containers due to off-size in excess of tolerances specified 
in the United States Standards for Grades of Fresh Tomatoes. Re- 
spondent was notified orally and/or in writing prior to the shipment of 
these seven lots of tomatoes in interstate commerce that such lots failed 
to meet the sizes marked on the containers. 


5. The parties understand this Decision and Order relates solely to the 
seven (7) lots of tomatoes misrepresented in violation of Section 2 (5) of 
the Perishable Agricultural Commodities Act (7 U.S.C. 499b (5) ) alleged 
in a complaint caused to be filed by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Department of 
Agriculture against Florida Tomato Packers, Inc., on August 28, 1978, 
under the authority contained in Section 8 of the Perishable Agricul- 


tural Commodities Act (7 U.S.C. 499i) and relates to no other violation 
of the Perishable Agricultural Commodities Act or any other provision 
of law, and no representations or promises have been made by either 
party in that regard. 


6. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the Initial Decision by the Ad- 
ministrative Law Judge. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b) by selling, or offering for sale and/or 
shipping in interstate commerce the lots of misrepresented tomatoes as 
set forth in the Finding of Fact 4 above. 
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ORDER 


Respondent’s license is suspended for 45 days. 
This order shall become effective September 6, 1978. 
Copies hereof shall be served upon the parties. 


(No. 18,718) 


COACHELLA-IMPERIAL DISTRIBUTORS v. FRANKLIN PRODUCE CO. and/or 
GILBERT BROKERAGE Co. PACA Docket No. 2-4076. Decided 
August 31, 1978. 


Order on reconsideration 


Lowell Stanley, Presiding Officer. 
Charles Chorna, Century City, CA, for complainant. 
Richard E. Schwartz, St. Louis, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on July 18, 1978 awarding reparation to complainant against re- 
spondent Franklin Produce Co., and dismissing the complaint against re- 
spondent Gilbert Brokerage Co. On August 1, 1978, respondent Frank- 
lin Produce Co. filed a petition for reconsideration. On August 14, 1978, 
a stay order was issued providing that the order of July 18, 1978 be 
stayed pending the issuance of a further order in this proceeding. 


In its petition, respondent contends that the order of July 18, 1978, 
was in error in several respects. We have reconsidered the order and find 
that respondent’s contentions are without merit, and that the order is 
supported by the evidence and by the law applicable thereto. According- 
ly, respondent’s petition should and hereby is dismissed, without prior 
service upon complainant. The order of July 18, 1978, is hereby rein- 
stated, and the reparation awarded to complainant in that order shall be 
paid within thirty days from the date of this order. 


Copies of this order shall be served upon the parties. 
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(No. 18,719) 


AMERICAN Foops, INC, v. ROYSTON’S TOMATO HOUSE, INC. PACA Docket 
No. 2-4749. Decided August 31, 1978. 


F. o. b. transaction — Suitable shipping condition — breach of warranty of 
— Damages — failure to submit accounting for — computation of — Repar- 
ation awarded 


Where respondent failed to submit an account of damages resulting from complainant’s 
breach, the damages are computed as totaling $1,910.50. This amount deducted 
from the contract price, $5,354.50, leaves a balance of $3,444.00, for which re- 
spondent is liable for. Reparation, therefore, in the amount of $3,444.00 is awarded 
complainant against respondent with interest. 


Counterclaim — dismissal, for failure to substantiate 


Where respondent failed to adequately substantiate its counterclaim, the counterclaim is 
dismissed. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
Craig H. Caldwell, Bristol, TN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding instituted under the Perishable Agri- 
cultural Commodities Act of 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a formal complaint on June 24, 1977, seeking repara- 
tion against respondent in the amount of $5,354.50 in connection with a 
transaction involving a truckload of tomatoes, a perishable agricultural 
commodity. Copies of the report of investigation and complaint were 
served on respondent on July 11, 1977. Respondent answered the com- 
plaint on August 2, 1977, denying the substantive allegations of the 
complaint and raising various defenses. Respondent also counterclaimed 
against complainant claiming damages in the amount of $459.50. On 
August 19, 1977, complaint filed a reply in response to the counterclaim 
denying liability. Although the amount claimed as damages exceeds 
$3,000, the parties waived oral hearing, and therefore the shortened 
method procedure set forth in the Rules of Practice (7 CFR 47.20) is ap- 
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plicable. Complainant did not file an opening statement. Respondent 
filed an answering statement, to which complainant filed a statement in 
reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant American Foods, Inc. is a corporation whose address 
is 7965 West Lantana Road, Lakewood, Florida. 


2. Respondent Royston’s Tomato House, Inc., is a corporation whose 
address is 1515 Virginia Avenue, Bristol, Tennessee. At the time of the 
transaction involved herein respondent was licensed under the Act. 


3. On or about January 20, 1977, in the course of interstate com- 
merce, complainant by oral contract sold to the respondent the following 
perishable agricultural commodities: 324 20-lb. boxes of “American 
Brand” tomatoes sized extra large and larger, grading U.S. combination 
at a f.o.b. price of $8.50 per box; 100 20-lb. boxes of “American Brand” 
tomatoes sized large, grading U.S. combination at a f.o.b. price of $8.00 
per box, and 277 20-lb. boxes “Worth It Brand” of tomatoes sized extra 


large and larger, grading U.S. # 2 at a f.o.b. price of $6.50 per box for a 
total of 701 boxes at a total f.0.b. price of $5,354.50. 


4. The contract was negotiated by Sam Spencer Company, acting as 
broker for complainant and respondent, whose address is P.O. Box 2182, 
Lakeland, Florida. 


5. The tomatoes involved were inspected at their point of origin 
January 18, 1977 by the U.S. Department of Agriculture. The inspection 
reflected that the tomatoes were as described in Finding of Fact No. 3, 
supra. 


6. Respondent picked up the tomatoes in its own truck on January 20, 
1977 in Lakeland, Florida, for delivery to the respondent in Bristol, Ten- 
nessee. The tomatoes arrived at respondent’s place of business on 
January 22, 1977. Respondent accepted the commodity upon arrival, 
and unloaded them for repacking. However on January 23, 1977, re- 
spondent discovered the tomatoes were in such poor condition they 
might not be merchantable. 


7. Respondent sought to get a federal inspection immediately, but 
weather conditions delayed the arrival of the inspector. A timely federal 
inspection was made on January 25, 1977, at 2:00 p.m. Such inspection 
said in pertinent part: 
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Products inspected: TOMATOES, in 2 layer cartons, fiberboard type, 
“AMERICAN or WORTH IT (Net Wt. 20 lbs. American Foods, Incorporated, 
Lake Worth, Fla. 33460 Ripened on the Vine”; “Ex-large + larger or Extra 
Large or Large.” APPLICANT STATES: Approximately 300 cartons U.S. Com- 
bination (AMERICAN brand); 277 cartons U.S. No. 2’s (WORTH IT brand). 


Temperature of product: 64°F. 


Quality: Stock is clean, well developed, fairly well to well formed and fairly 
smooth to smooth. Grade defects average 13% for each lot chiefly cuts and 
growth cracks. 


Condition: Average approximately 10% breakers, 15% turning, 20% pink, 
25% light, 15% red and 14% decay. WORTH IT BRAND: 60 to 80% serious 
damage by sunken brown or black streaks or areas mostly occurring over the 
shoulders, average 75% including 36% very serious damage many of which are 
slick and/or moldy. 11 to 23% decay, average 16%. AMERICAN BRAND: 44 to 
66% damage by sunken brown or black areas or streaks mostly occurring over 
the shoulders, average 54% including 25% serious damage and 16% very 
serious damage many of which are slick and/or moldy. 8 to 16% decay, average 
13%. Decay in each lot is mostly Watery, Soft Rot in various stages, some 
Altetnaria Rot in initial stages. 


Grade: WORTH IT BRAND: Meets Quality Requirements but fails to grade 
U.S. No. 2 only account condition. AMERICAN BRAND: Meets Quality Requir- 
ments but fails to grade U.S. COMBINATION only account condition. 


8. Respondent spent $250.00 to “sort out all the bad tomatoes and 
haul this produce to the garbage dump.” (Quote from respondent’s 
answer.) 


9. Respondent has paid no money to complainant in connection with 
this transaction. 


10. A formal complaint was filed on June 24, 1977, which was within 
nine months of the date on which the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent received and accepted the pro- 
duce in question. Respondent admits that it received and accepted the 
goods. However, it denies that it owes complainant the full purchase 
price of $5,354.50. Respondent alleges that the tomatoes were seriously 
damages upon arrival. Effectively, respondent contends that the toma- 
toes were not in suitable shipping condition at the time of shipment, as 
evidenced by the Department of Agriculture inspection on January 25, 
1977. 


Complainant contends that other sales of tomatoes at the same time 
were accepted without complaint by buyers. The broker, Sam Spencer, 
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who was also broker for two of the other sales, stated that “both of the 
other shipments went in without a word of complaint.” 


We cannot verify complainant’s contentions concerning other ship- 
ments of tomatoes because of insufficient evidence. There is inadequate 
identification of the other shipments of tomatoes, there were no federal 
inspection certificates submitted so that we may judge the condition of 
the other loads upon arrival, and there is no other supporting documen- 
tation. In any event, different loads of tomatoes sent to different places 
at different times can seldom be considered unless complainant suffi- 
ciently relates them to the case at hand with adequate documentation. 


The fact that respondent did not secure an inspection until January 
25, 1977, (See Finding of Fact No. 7) does not suggest negligence on the 
part of the respondent. An inspection was obtain as soon as possible. The 
tomatoes were unloaded at respondent’s place of business on Saturday 
January 22, 1977, with an intention to load the trucks on Sunday the 
23rd, for delivery on Monday the 24th. When respondent began to check 
the tomatoes on Sunday the 23rd, it found that they were of a “very poor 
quality”. The USDA inspector was called on Sunday in Roanoke, Virgin- 
ia. Due to inclement weather at the time, the inspector could not arrive 
at respondent’s place of business until Tuesday January 25th for the in- 
spection. We find that this was reasonable under the circumstances. 
(Roanoke where the USDA inspector was located is 140 miles from re- 
spondent’s place of business in Bristol, Tennessee.) Salinas Lettuce 
Farmers Cooperative v. Salt City Produce Co., Inc., 30 A.D. 1098 (1971). 


Although the tomatoes from American Foods, Inc. were in the same 
load as other tomatoes, and the tomatoes were mixed in order to make 
complete boxes, the inspection certificate adequately identified the load 
in question. The evidence indicates that the tomatoes included in the in- 
spection were those in question in this case. In any event, there is no con- 
tention between the parties regarding the condition of the tomatoes in- 
volved on January 25, 1977. Both parties agree as to the condition of the 
tomatoes on that date. The disagreement concerns who was responsible 
for that condition. 


We must also determine whether the requirements for the f.o.b. ship- 
ment were fulfilled. The applicable regulations state: “F.O.B..... 
means that the produce quoted or sold is to be placed free on board the 
boat, car, or other agency of the through land transportation at shipping 
point in suitable shipping condition . . . .” (7 CFR 46.43 (i) ). 


Subsection (j) of the same section provides in part: 


“Suitable shipping condition, in relation to direct shipments, means that the 
commodity, at the time of billing, is in a condition which, if the shipment is 
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handled under normal transportation service and conditions, will assure de- 
livery without abnormal deterioration at the contract destination agreed upon 
between the parties.” 


Upon arrival of the shipment at destination respondent obtained a fed- 
eral inspection of the tomatoes which revealed that the tomatoes showed 
abnormal deterioration on January 25, 1977 (See generally United 
States Standards for Tomatoes, 7 CFR 51.1835 et seq.). The result of the 
inspection strongly indicates, that even had the inspection been made on 
January 22, 1978, the tomatoes would not have met the terms of the 
contract. 


In Six L’s Packing Company, Inc. v. V. F. Lanasa, Inc., 32 A.D. 1741 
(1973), it was found that tomatoes, which had as their stated condition 
on November 20, 1972, “Average approximately 35% green and 
breakers and 60% turning and pink. From 6% to 21% average 10% ser- 
ious damage by sunken discolored areas occuring over shoulders. From 
3% to 15% average 7% decay, mainly Grey Mold and Watery Rot in 
various stages,” were not in suitable shipping condition on November 18, 
1972. In the instant case we find tomatoes which had as their stated con- 
dition on January 25, 1977, “Average approximately 10% breakers, 
15% turning, 20% pink, 25% light, 15% red and 14% decay, WORTH IT 
BRAND: 60 to 80% serious damage by sunken brown or black streaks or 
areas mostly occurring over the shoulders, average 75% including 36% 
very serious damage many of which are slick and/or moldy, 11 to 23% 
decay average 16%. AMERICAN BRAND: 44 to 66% damage by sunken 
brown or black areas or streaks mostly occurring over the shoulders, 
average 54% including 25% serious damage and 16% very serious dam- 
age many of which are slick and/or moldy, 8 to 16% decay, average 13%. 
Decay in each lot is mostly Watery, Soft Rot in various states, some 
Altetnaria Rot initial states,” could not be in suitable shipping condition 
on January 20, 1977, if there were normal transportation service and 
conditions. 


There is evidence in the record which shows that the transportation 
service and conditions were normal. This evidence is as follows: 


1. The affidavit of L. E. Royston, President of respondent, indicates that truck 
temperature was approximately 55 degrees during transit. 


2. Respondent’s answering statement contends that the truck “was a refriger- 
ated truck in good condition and one in which the temperature remained at a 
constant 55°.” 


Accordingly, it follows that the complainant has breached its contract- 
ual warranty of “suitable shipping condition.” 
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Since complainant has breached the contract to respondent, it is liable 
for damages connected with this transaction. Respondent has the bur- 
den of proving its damages by an accounting or other reliable evidence. 
Respondent, however, has not submitted an accounting or other evi- 
dence that may be relied upon, regarding damages incurred in this trans- 
action. 


We can only award damages as they are shown and proved by respond- 
ent. We compute damages in this case as follows: 


1. Regarding the 277-20 lb. boxes of tomatoes size extra-large or larger grad- 
ing U.S. No. 2 at a f.0.b. price of $6.50 per box for a total of $1,800.50, we find 
complainant liable to respondent for damages. These tomatoes (the WORTH IT 
BRAND), were “so bad” that the U.S. Department of Agriculture “was willing 
to give a dump certificate” on them, although no dump certificate was issued. 
This was attested to in an affidavit dated September 9, 1977 by J. F. Dickenson 
the inspector of the United States Department of Agriculture (source of pre- 
vious quotation) who inspected these tomatoes on January 25, 1977 as reflected 
in Finding of Fact No. 7. The measure of damages is the difference between 
what they would have been worth had they been as warranted and their actual 
value. See UCC 2-714(2). There are no market news reports for Bristol, Tennes- 
see. The closest market that quoted a price on tomatoes on January 25, 1977 
was Cincinnati, Ohio. Cincinnati is too remote to be an accurate indication of 
market price in Bristol. In the absence of market price, the best indication of 
value is contract price plus freight. Freight is not available from the record. Ac- 
cordingly, we have no choice but to use the contract price of $1,800.50 as the 
value of the goods. Respondent sold some of these tomatoes for $140.00 so re- 
spondent’s damages regarding these tomatoes is $1,660.50. (See UCC 
2-714(2) ) 


2. We will allow respondent’s expense of $250 to “sort out all of the bad toma- 
toes and haul this produce to the garbage dump”, (Finding of Fact No. 8) as inci- 
dental damage. See UCC 2-715 (1) 


The above totals $1,910.50. Respondent is liable for the balance of the 
contract price, $3,444.00, since respondent has not adequately proved 
damages regarding the other tomatoes involved in this transaction. In 
addition, we must dismiss respondent’s counterclaim for the same rea- 
son, i.e., lack of documentation. 


Reparation in the amount of $3,444.00 should be awarded to com- 
plainant by respondent with interest. Respondent’s failure to pay this 
amount is in violation of section 2 of the Act. 


Within thirty (30) days of this order, respondent shall pay to com- 
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plainant as reparation $3,444.00, with interest at the rate of 8 per cent 
per annum from March 1, 1977, until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,720) 


SUN QUEEN GROWERS v. MENDELSON-ZELLER Co., Inc. PACA Docket No. 
2-4210. Decided August 31, 1978. 


Order on reconsideration 


Lowell Stanley, Presiding Officer. 
Joseph Martori, Phoenix, AR, for respondent. 
Eugene Garfinkle, San Francisco, CA, for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Commo- 
dities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was issued 
on May 25, 1978, awarding reparation to complainant against respond- 
ent. On June 6, 1978, respondent requested time within which to file a 
petition for reconsideration and a petition to reopen the proceeding. On 
June 20, 1978, the order of May 25, 1978, was stayed pending the issu- 
ance of a further order in this proceeding. On June 23, 1978, respondent 
filed a petition for reconsideration and a petition to reopen the hearing. 
Respondent’s petition to reopen was served on complainant which filed a 
response on July 26, 1978. In its petition to reopen respondent sought to 
have the hearing reopened in order to take further evidence. In its peti- - 
tion for reconsideration respondent contended that the order of May 25, 
1978, was in error in some respects. 


We have considered respondent’s petition to reopen and found that re- 
spondent has not shown that the evidence sought to be adduced is not 
merely cumulative and has not set forth a good reason why such evi- 
dence was not adduced at the hearing. We conclude that the evidence ad- 
duced at the hearing is sufficient for an order in this case and that re- 
spondent’s reasons for reopening the hearing are not sufficient under 7 
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CFR 47.24 (b). Accordingly respondent’s petition to reopen should be 
and hereby is dismissed. 


We have also considered respondent’s petition for reconsideration in 
which respondent contended that the order of May 25, 1978, was in er- 
ror in some respects. After consideration, we find that respondent’s con- 
tentions are without merit and that the order is supported by the evi- 
dence applicable thereto. Accordingly, respondent’s petition for recon- 
sideration should be and hereby is dismissed, without prior service upon 
complainant. 


The order of May 25, 1978, is hereby reinstated. The reparation 
awarded to complainant in that order shall be paid within 30 days from 
the date of this order. 


Copies of this order shall be served upon the parties. 


DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 
(as to Weinstein) 


(No. 18,721) 
WAVERLY GROWERS COOPERATIVE v. FLORIDA CITRUS SALES , INC. and 


J. L. WEINSTEIN COMPANY, INC. PACA Docket No. 2-5126. In order 
issued September 1, 1978, by Donald A. Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 18,722) 


C & D FROZEN FOODS v. WILLIAM DUBINSKY & SON, INC. PACA Docket 
No. 2-4912. In order issued August 31, 1978, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 18,723) 
VANDE BUNTE BROS., INC. v. ROGERS WHOLESALE Co., INC. PACA Dock- 


et No. 2-4980. In order issued August 22, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,724) 


GIMARRA VINEYARDS CORP. v. UNITED FRUIT & PRODUCE CO. and/or 
GILBERT BROKERAGE Co. PACA Docket No. 2-4160. In order issued 
August 31, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,725) 

CERTIFIED GROCERS OF ILLINOIS, INC. v. E. C. REINAUER & SONS, INC. 
PACA Docket No. 2-4780. In order issued September 15, 1978, by 
Donald A. Campbell, Judicial Officer. 

(No. 18,726) 

DONNA JEAN PACKING, INC. v. THE AUSTER COMPANY, INC. PACA Dock- 
et No. 2-4596. In order issued September 8, 1978, by Donald A. 
Campbell, Judicial Officer. 

(No. 18,727) 


R. T. FLEISCHER v. O. R. SHEFFIELD. PACA Docket No. 2-4476. In order 
issued September 8, 1978, by Donald A. Campbell, Judicial Officer. 


VACATION OF STAY ORDER 


(No. 18,728) 


OSHITA, INC. v. SUPER FOOD SERVICES, INC. PACA Docket No. 2-5109. 
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In order issued September 15, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 18,729) 


FELDA GROWERS & PACKERS COOPERATIVE v. CHARLES L. JONES, d/b/a 
CHARLES JONES. PACA Docket No. 2-5157. Reparation of 
$10,409.00 with 8 percent interest from January 1, 1978, awarded 
complainant against respondent in order issued August 23, 1978, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,730) 


STIRLING-UNDERWOOD, INC. v. JOSEPH H. BLOOM, d/b/a JOSEPH H. 
BLOOM Co. PACA Docket No. 2-5158. Reparation of $4,732.10 
with 8 percent interest from April 1, 1978, awarded complainant 
against respondent in order issued August 23, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,731) 


TOM TAKASUKE TANAKA, d/b/a TOMMIE’S CELLO PACK v. MELVIN NAGEL, 
d/b/a NAGEL FARMS, ARLINGTON GROWERS AND SALES, ARLINGTON 
FARMS, and NAGEL PACKING COMPANY. PACA Docket No. 2-5161. 
Reparation of $28,473.00 with 8 percent interest from July 1, 
1977, awarded complainant against respondent in order issued Sep- 
tember 1, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,732) 


THE TURNER FRUIT Co. v. FLORIDA CITRUS SALES, INC. PACA Docket 
No. 2-5163. Reparation of $14,707.50 with 8 percent interest from 
February 1, 1978, awarded complainant against respondent in or- 
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der issued September 1, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 18,733) 


WEST FOODS, DIVISION OF CASTLE & COOKE, INC. v. MUSHROOM MAN, 
Inc. PACA Docket No. 2-5159. Reparation of $15,888.00 with 8 
percent interest from March 1, 1978, awarded complainant against 
respondent in order issued September 1, 1978, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 18,734) 


WAVERLY GROWERS COOPERATIVE v. FLORIDA CITRUS SALES, INC. and J. 
L. WEINSTEIN COMPANY, INC. PACA Docket No. 2-5126. Repara- 
tion of $3,748.50 with 8 percent interest from January 1, 1978, 
awarded complainant against respondent Florida Citrus Sales, Inc., 
in order issued September 1, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,735) 


FRANCIS J. PHELAN SALES, INC. v. FRED C. VOEGTLI, d/b/a P.B:S. 
COMPANY. PACA Docket No. 2-5166. Reparation of $824.75 with 8 
percent interest from December 1, 1977, awarded complainant 
against respondent in order issued September 5, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,736) 


M & M TOMATO Co., INC. v. WATSON-CARR PRODUCE Co., INC. PACA 
Docket No. 2-5164. Reparation of $5,312.00 with 8 percent inter- 
est from October 1, 1977, awarded complainant against respondent 
in order issued September 5, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,737) 


PURE GOLD, INC. v. ALFRED H. CRAIG, JR., d/b/a CRAIGS PRODUCE. 
PACA Docket No. 2-5165. Reparation of $2,151.00 with 8 percent 
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interest from April 1, 1978, awarded complainant against respond- 
ent in order issued September 5, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 18,738) 


COUNTY PRODUCE, INC. v. CARNEY BROS. PRODUCE. PACA Docket No. 
2-5173. Reparation of $2,452.50 with 8 percent interest from 
March 1, 1978, awarded complainant against respondent in order 
issued September 15, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 18,739) 


PALM VALLEY FARMS, INC. v. AGRI-EXPORT, INC. PACA Docket No. 
2-5169. Reparation of $12,828.73 with 8 percent interest from 
April 1, 1978, awarded complainant against respondent in order is- 
sued September 15, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,740) 


G & S PRODUCE Co., INC. v. P.B.S. COMPANY. PACA Docket No. 2-5179. 
Reparation of $166.25 with 8 percent interest from May 1, 1978, 
awarded complainant against respondent in order issued September 
18, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,741) 


GREEN GROVE CITRUS, INC. v. FRED G. VOEGTLI, d/b/a P.B.S. COMPANY. 
PACA Docket No. 2-5177. Reparation of $1,057.35, with 8 percent 
interest from March 1, 1978, in order issued September 18, 1978, 
by Donald A. Campbell, Judicial Officer. 


(No. 18,742) 


MUTUAL VEGETABLE SALES v. GUS MERCURIO FRUIT & PRODUCE CO., 
Inc. PACA Docket No. 2-5172. Reparation of $5,110.00 with 8 per- 
cent interest from February 1, 1978, awarded complainant against 
respondent in order issued September 18, 1978, by Donald A. 
Campbell, Judicial Officer. 
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(No. 18,743) 


SANZONE-PALMISANO CO. v. MERCURIO BROS., INC. PACA Docket No. 
2-5170. Reparation of $5,148.75 with 8 percent interest from De- 
cember 1, 1977, awarded complainant against respondent in order 
issued September 18, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 18,744) 


BURNAND & CoO., INC. v. GOLDEN SUN PRODUCE CO. PACA Docket No. 
2-5180. Reparation of $3,092.40 with 8 percent interest from 
March 1, 1978, awarded complainant against respondent in order 
issued September 19, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 18,745) 


GONZALES PACKING COMPANY v. 8S. W. PRODUCE, INC. PACA Docket No. 
2-5185. Reparation of $1,820.00 with 8 percent interest from No- 


vember 1, 1977, is awarded complainant against respondent in or- 
der issued September 19, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 18,746) 


NEWMAN ENTERPRISES, INC. v. JOSEPH H. BLOOM Co. PACA Docket No. 
2-5184. Reparation of $1,439.00 with 8 percent interest from April 
1, 1978, awarded complainant against respondent in order issued 
September 19, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,747) 


J. R. SIMPLOT COMPANY v. GREAT LAKES PRODUCE OF FLORIDA, INC. 
PACA Docket No. 2-5182. Reparation of $8,225.00 with 8 percent 
interest from September 25, 1978, awarded complainant against re- 
spondent in order issued September 25, 1978, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 18,748) 


M & M TOMATO Co., INC. v. HOUSTON PRODUCE DISTRIBUTOR CO., INC. 
PACA Docket No. 2-5171. Reparation of $644.00 with 8 percent in- 
terest from October 1, 1977, awarded complainant against respond- 
ent in order issued September 25, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 18,749) 


MUTUAL VEGETABLE SALES v. P.B.S. COMPANY. PACA Docket No. 
2-5178. Reparation of $503.50 with 8 percent interest from Jan- 
uary 1, 1978, awarded complainant against respondent in order is- 
sued September 25, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,750) 


QUALITY BANANA CoO. v. WATSON-CARR PRODUCE Co., INC. PACA Dock- 
et No. 2-5183. Reparation of $7,883.05 with 8 percent interest 
from September 1, 1977, awarded complainant against respondent 


in order issued September 25, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 
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